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THE 


T has been long ſince obſerved, by 

1 Perſons of eminent Parts and Learn- 

Ting, That Prefatory Diſcourſes (eſ- 
pecially in Syſtems of Science) do often 
pre- occupate, and fometimes prejudice, 
or pervert the Reader's Judgment: And 
doubtleſs, whoever ſhall attentively peruſe 
the Introduction which the Author him- 
ſelf has prefixed to this Treatiſe, will rea- 
dily and juſtly conclude, That an additio- 
nal Preface thereto will prove but a Work 
of mere Superęrogation, and be of little 
or no Uſe, either to illuſtrate the Author, 
| | . or 


ul 


iv The Preface. | 
or direct the Reader, I ſhall therefore, 
in this Place, beg Leave to inſert only 
a few Words; and that firſt with Regard 


to the Author, and next to the Work 
itſelf, | 


Firſt, As to the former, it muſt be 
confeſſed by all who had any Know- *' 
ledge of him, That he was every Way | 
qualified for the Work he has here un- 
dertaken, (I may ſay perfected) as being 
not only a Gentleman of a generous 
and benevolent Diſpoſition, of exqui- 
ſite Parts and Learning, of indefatigable 
Induſtry and Application, for many 
Years a conſtant Attendant on the Courts 
at Weſtminſter, eſpecially thoſe whoſe 
Proceedings are according to Equity and. 
good Canſcience, of which he was al- 
ways an exact Obſerver, as well as a 
careful Collector, and a faithful Relator; 
and One, in whoſe Collections, Reports 
and Syſtems of Law, already publiſhed, 
appear an exquiſite Solidity of Judgment, 
as well as Utility of Matter, and Per- 


ſpicuity 


The Preface. 
ſpicuity of Method. In brief, His moſt 
eminent Endowments, both natural and 
acquired, deſervedly recommended him 
to the Royal Favour; which, from a 
due Regard to his Merits, ſoon advanced 
him to preſide in thoſe Courts where 
the Matters treated of in this Book are 
more particularly cogniſable. 


Secondly, As to the Work itſelf, it 
will appear to every intelligent and at- 
tentive eReader, to be one of the moſt 


uſeful and neceſſary, as well as the moſt 
regular and exact, of its Kind, that has 


appeared in Publick within this or the 
laſt Century: For, Fit, As to its 
Utihty, it may be obſerved, That as 
no Part or Branch of the Law of Eng- 
land can give us more extended Ideas, 
or conduce more to our temporal Bene- 
fit, than the Legal Methods of transfer- 
ring or diſpoſing Properties; ſo thoſe 
Methods being by our Author aptly and 
properly diſtributed into two Kinds, 7z. e. 
by Alienation in Life, or by Deviſe at 
A3 Death; 


V1 


The Preface. 


Death ; the latter of theſe is here tteated 
of with ſuch Exactneſs and Perſpicuity, 
as a Subject which, in Point of Utility 
or Intereſt, does or may concern every 
Perſon capable of giving or taking Lands 
by Dew/e, which in — includes all 
Mankind. | 


Next, As to the Method or Mould 
wherein the Treatiſe is caſt; It will, 
on Peruſal, be confeſſed by every in- 
telligent Reader, to be formedwaccord- 


ing to the moſt exact Logrcal or Ana- 


lytical Plan, and the whole Doctrine of 


Deviſes of Lands, &c. is herein accord- 


ingly diſtributed under Mie Heads; all 


which are particularly and methodically 
treated of at large in the ſubſequent Sec- 


tions, wherein ail the Caſes found in our 
Books or Reports, or which fell within 


our Author's own Obſervation, as neceſ- 


ſary to illuſtrate or explain each reſpec- 
tive Head, are introduced and applied, 


And 
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And as ts the Arguments of Lord 


Chief Juſtice Hole, in the Caſe of Bunker: 


and Cook, and of ' Lord Chief Juſtice 
Trevor, in that of Arthur and Bokenham, 
the Reader may be aſſured, that the 
ſame were at firſt taken by our Author, 
as they were delivered in the reſpective 


Courts of B. R. and C. B. and after- 


wards by him added to this his Trea- 
tiſe of Deviſes; for that thoſe Argu- 
ments directly tended to illuſtrate and 
explain ſeveral Particulars therein treated, 
eſpecially thoſe two Points in Sect. 8 & 
9. touching Void Deviſes, and Revoca- 
tions of Deviſes : And the Editors hereof 
finding the ſame Arguments to have 
been here collected and penn'd in a 
more exact Manner than they have 
hitherto been publiſhed, cannot con- 
ceive it will be thought any Injury to 
the Publick, to give them here a Re- 
publication. 


A 4 Leſtly, 
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The Preface. 


Laſih, It has been thought adviſe- 
able, and for the Reader's Eaſe and 
Benefit, to give him here an Alphabetical 
Table (by way of Double Entry) of the 
Names of ſuch Caſes and Authorities in 


Law or Equity, which are cited by our 


Author, and by him made Uſe of in 
the compoſing of this Work. 
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1 at the Suit of Forteſcue. Page 
Allen v. Spendlove. | 3 
Alcock v. Allen. 13 
Alberry 418. Scot. 24 
* Archer's Caſe. 34 
Arthur v. Bockenham. 135 
1 Aſhby v. Lever. 128 
Attorney General v. Sutton. 44 

v. Gill. 156 
v. Bamfield. 23 
Atkinſon and Hutchenſon. 16 


B. 


NAMES of the CASES. 


B. 


ACKHOUSE v. Wells. Page 29 
Bamfield as. Attorney General. 


Barnardiſton 4fs. Gibbs. 162 
Barber v. Toot. KLE - 4 101 
Bateman v. Roach. 

Baker ats. Butler. „„ 

WW -. *.- 41, 45 
Baſpool's Cafe. | 


Bale v. Coleman. 

Bayley 416. Child. 

Baldwin 414. Langly. 
Beckford v. Parrucott. 
Berrier ats. Steed. - 
Blackburn ur. Thornton. 

v. Edgley. 
Boraſton s Caſe. | 
Bockenham ats. Arthur. 
Boutell v. Mohun & Tilden. 
Bowman v. Milbank, 
Bretts v. Rygdon. 

Bullock ats. Coke. 

Burnet v. Coby. 

Butler v. Baker. 5 
det v. Hope good. OOOONY 
, 
Burbage ats. Northey. 
Bydall ats. — 
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Cowden ats. Clerke. 111 


C. 
| CORES v. Errington. Page 156 
Carteret v. Carteret. 15, 156 
Chadock v. Cowley. 33, 58 
Chadwick v. Doleman. 2 43 
Chamberlaine v. Turton, © 22 
S ²— ¹˙ 
Chapman ats. Froth. : = 165 
Child v. Bayley. 8 119 
Chriſt's Hoſpital v. Pewterers Company. 157 
Cheeke ats. Luxford. 37 
Cheſter v. Painter. iy, "= 
Church v. Wyatt. fox I2 
Cheſter v. Cheſter. 159 
Clapman ats. Fortn. een 
Clatche's Caſe. 59, 79 
Cliffe & al' v. Gibbons. | 24 
Clerke ats. Cowden. # 111 
Coke v. Bullock. | 101 
Cowley ats. Chadock. 33, 58 
Collenſon v. Wright. 18 
Coleman ats. Bale. 45 
Collier's Caſe. 19 
Coby ats. Burnet. 9 80 48 
Cooper ats. Williams. 13 
reren | 11 
; Collins ats. White, 46 
Cook v. Gerrard. e 23 
| ats. Bunker. 122 
' Coulſon v. Coulſon. 48 
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Coward v. Marſhall. 
Cranwell v. Sanders. 
Crompton ats. North. 


D. 


Av 18 -ats. Law. 
Dawes v. Ferriers. 


| Davis v. Low. 


Davers v. Dewes. 
Davis v. 

Day v. Trig. 
Dewes ats. Davers. 


Devonſhire (Duke of) ats. Metham. 


Dighton ats. Tomlinſon. 
Diſter v. Diſter. 

Douſe v. Earl. 

Doleman ats. Chadwick.” 
Drew ats. Walter. 


E. 


2 ats. Douſe. 

Edgley ats. Blackbourn. 
Edleſtone or Idleſtone v. Speakes. 
Errington ats. Carrick. 

Eyliffe v. Chopley. 
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Newland. 
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Filkins ats. Hill. 
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Fountain v. Gooch. 
Forth v. Clapman. 
Forteſcue v. Abbot. 
Froth v. Chapman. 
Freak v. Lee. 
Freeman v. Freeman. 


Gi 
\ERRARD 475. Cook. 


Gibbons ats. Cliffe & al'. 
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Gibbs v. Barnardiſton. 
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Gill ats. Attorney General. 
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Gore v. Gore. 
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Halſey ats. Peck. 
nnd © v. Right or Wright. 
Haſlewood v. Pope. 
Hawkins's Caſe. 

Herman v. Johnſon. 

Helier v. Jennings. 
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Hill v. Filkins. 

Holder v. Holder. 
Hodgkinſon v. Wood. 

Hole ats. Thomas. 

Hopegood ats. Burdet. 
Holmes ats. Plunket. 
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Hughes v. Sayer. 14 
Hungerford (Sir Edward) v. Nofworthy, 9 


in a Note thee 
Humberſton v. Humberſton. 157 
Hutchinſon 416. Atkinſon. 16 
I. 
6 (or Edleſtone) v. Speake. 

3 5 99 
Jennings als. Helier. 41 
42845. Nottingham. + 44 
Jefferies ats. Mountague. 98 
Johnſon v. Herman. 21 
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EMSLEY/ats. Ones. 
A. King v. Rumbell. 

g L. 
7 7 ANGLEY v. Baldwin. 
F Law v. Davys. 

Lee ats. Stanley. 

Lea ats. Freake. 

Lever ats. Aſhby. 

Legate v. Sewell. 

Lee v. Libb. 


Lemayn v. Stanley, 
Low ats. Davis. 
Luxford v. Cheeke. 
Lucas ats. Willis. 


M. 


ARLOW v. Smith. 
Marſhall ats. Coward, 
Manning's Caſe: 
Marriet v. Sly. 
Marchant v. Twiſden. 
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Metham v. Duke of Devonſhire. 
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Morſe ats. Tanner. 
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Rogers v. Rogers. 28 
Rowe ats. Hedger. 111 
Rumbell ats. King. bed 35 
Rygdon ati. Brett. 88, 89, 130 
8. 

AYER ts. Hughes. | 14 
ats. Taylor. 32, 113 

Sanders ats. Cramwell. 98 
Scot v. Alberry. 24 
Scrape v. Rhodes. 24 
Semain v. Stanley. 92 
Seymour v. Northworthy. 100 
a ats. Newland. 27 
haw v. Weigh. 163 
Sly ats. Marriett. 98 
Smartle v. Scholar. 74 
Smith ats. Marlow. 27 
Sommers v. Gibbon. 60 
ons s Caſe. | 36 
Spendlove ats. Allen. 40 
Speakes ats. Edleſtone or Idleſtone. 93, 103 
Steed v. Berrier. 89 
Stanley ats. Semain. 92 


2 Strange 


Strange ats. Northey. 
Stephens V. Stephens. | 
Stanley v. Lee. 

Sutton ats. Attorney General. 


Ts 
ANNER v. ..— 
—— v. Wil. 
Taylor v. Sayer. 
—— v. Bydall. 
Thorpe v. Thompſon. 
Thornton v. Blackburn. 
Thomas v. Hole. 
Tomlinſon v. Dighton. 
Toot ats. Barber. 
Trig ats. Day. 
Tucker ats. Snow. 
Twiſden ats. Marchant. 


U. 


NG LEY v. Peale. 
Villiers v. Villiers. 


"AL TER ». Drew & ab. 


Wells ats. Backhouſe. 
Webb v. Hearing. | 
Well ats. Baker. 
Weigh ats. Shaw. 


Page 14 


14 
8 
a4 


325 113 
12, 13 


115 


15 
297 40 


162 


BFU 
vo INS EC vo 8 


White v. Collins. 
Whiting v. Wilkins. 
Williams ats. Cowper. 
Wiſe ats. Tanner, 
Witty ats. Gilbert. 
Willis v. Lucas. 
Wilkinſon v. Merryland. 
Wood ats. Hodgkinſon. 
Wright ats. Collenſon. 
—— v. Hall. 

——-- ats. Hammond. 
—— ats, Goodright. 
Wyatt ats. Church. 
Wynne v. Wynne. 


NAMES of the CASES. 


THE 


— == CENA” —— — — — — 


ARES Sb 
3 


r 8 — et ee ˖7—˙*¾—im.r ¼w) + A re nts rs 


THE 


+ A w 


OF 


Deviſes Revocations 
and Laſt Wills. 


| S 1 in 2 State | 


of Equality, dant on one ano- 

ther, they muſt have had the ſame 

Right to all things neceſſary and con- 
venient for the Support of Life; but when, 
by their Labour and Induſtry, they took 
any thing out of the common Stock, it 
thereby became their own, and no one could 
diſpoſſeſs them of it, without manifold Vio- 
lence and Injuſtice; for they could not ap- 
pro priate to themſelves the Fruits of the 
arth without Labour, which ſurely no body 
would. pretend any right to, in this natural 
State of Equality. Hence we may infer, 
that every Man On. a full Property in _ 
things 


Law of Devi es 


things he had appropriated by his own In- 
duſtry; but becauſe all Men could not eaſily 
provide themſelves with all ti Neceſſaries 

of Lite, in as much as every Place did not 
bring forth all Things for Cloathing, Food, 
Sc. Men were apt either violently to ſeize 
what their Neighbours poſſeſſed, or elſe 
fairly to agree on the mutual Exchange of 
the Productions of their ſeveral Soils; there- 
fore it was judged reaſonable, to prevent the 
Diſorders of the Former, to eſtabliſh the 
Latter, by which Men were allowed to 
transfer any Share of their Fruits or Poſſeſ- 
ſions, to procure to themſelves ſomething 
more ſerviceable, which they wanted. Now 
the Ways of transferring Property muſt be 
either by Al-nation in the Life of the Poſ- 
ſeſſor, or by Teſtament after his Death; 
that is, the Occupier having an abſolute 


Power over his own Acquiſitions may ſo 


entirely diſpoſe of them, that he ſhall not 


during his Life retain any manner of Right 


or Title 'to the Things which were before 
his own, or to the Uſe of them; or he may 
declare his Will, who ſhall ſucceed him in 


his Poſſeſſions after his Death, which till 


then is revocable; reſerving in the mean 


Time the Right of Occupancy, and enjoy- 
ing the Profits of them. The former Power 
and Privilege ariſeth from the full Property; 


for ſince that enables a Man to difpoſe of 


his own as he pleaſes, it ſeems the principal 
Part of that Ability, that he may, if the 
thinks convenient, transfer any Part to ano- 
f | ther, 


and Revocations. 


ther, and ſo provide himſelf with ſomething 


more ſerviceable, or at leaft engage a Friend 
by a Free Gift. The latter Method of tranſ- 
ferring Property has not been ſo eaſily al- 
lowed; for it has been diſputed, whether 
Teſtaments owe their Original to a natural 
or poſitive Law. For ſince Things, over 
which the Property was firſt eſtabliſhed, are 
intended only for the Uſes of Men' in this 
Life, they thought it ſufficient to that End, 
to allow the Occupier the Command of his 
Poſſeſſions during his Life, but that the Ma- 
nagement of what belonged to the Dead 
ſhould be left to the Care of the Living. 
But on the other Side, if we conſider 
that Men are obliged to take particular Care 
of their Children and others allied to them in 
Blood, and that it's not ſufficient in order to 
the Peace of Society, to introduce ſuch a 
Dominion of Things, as would turn only to 
the preſent Uſe, ſince this would create no 


lefs Trouble and Confuſion, than the primi- 


tive Community; it will appear neceſſary, 
that the Continuance of every Man's Pro- 
perty ſhould not depend on any fixed Period 
of Time, but be indefinite, and ſo paſs 


down, and be continued to others. 
Beſides, the Privilege is a great Encou- 


ragement to Induſtry, which muſt have con- 
tributed much to the Peace and Quiet of a 
State of Nature. For Men were apt to e 
tend their Right to the common Productions 
of the Earth too far, and in their Wants 


would eaſily perſuade themſelves that no 


B 2 p Appro- 
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Appropriation would deprive them of it; 
therefore whatever could prevail on them to 
lay up the Fruits of the Earth, and to pre- 
vent that Violence and Rapine which the 
Want of them produces, muſt of Conſe- 
quence be highly reaſonable ; and what could 
be a greater Motive to that End, than, after 

a full Enjoyment of them in this Life, a free 
Pavel to diſpoſe of them to thoſe, whoſe 
Intereſt and Happineſs ought to be our great 
Care and Concern ? But however reaſonable 
this natural Notion may ſeem of transfetfing 
Property by Teſtament, it was not admitted 
into the Feudal Law; the Reaſons whereof 
will appear, if we examine. into the Nature 
of the old Feuds and Tenures. 

A Feud was at firſt no more than. the 
Right which the Vaſſal had to take the Pro- 
fits of his Lord's Lands, rendering unto him 
ſuch Feudal Duties and Services as belong 
to Military Tenure; ſo that the Tenant had 
only the Uſc of the Land, and the Property 
ſtill continued in the Lord. Thoſe Feuds 
the Tenants had at firſt but at the Will of 
the Lord, and afterwards, they were conti- 


nued to the Tenant during his Life; and 


while they were thus limited, *tis no Won- 
der they were not ſuffered to diſpoſe, of them 
by Teſtament, for that does not take Effect 
till after the Death of the Teſtator, at which 
time the Tenant's Intereſt in the Feud ceaſ- 
ed, and his Eiftate was determined; and 
therefore he could not diſpoſe of that he had 
no Right: to; nor will this Reſtriction feem 

unrea- 


and Revocations. 5 


= unreaſonable, when the Feud came to be 
> Hereditary and Perpetual, if we make a fur- 
ther Enquiry into the Services and Duties, 
1 that every Feudal Tenant was obliged to pay 
his Lord. | 
5 Among many others, Spelman tells us, 
there were Defence for the Lord's Perſon, 
Counſel and Advice; for the Tenant was ob- 
liged every three Weeks to attend the Lord's 
Court, and direct him as the Caufes required; 
and the Profit of Ward, Marriage and Re- 
lief as they fell. Theſe J take to have been 
the moſt beneficial, and of greateſt Conſe- 
quence to the Lord. And firſt, He muſt of 
neceſſity have been deprived of theſe, had 
this Diſpoſition of the Feud by Teſtaments 
been allowed; for by this Means a Stranger 
might be admitted into the Poſſeſſion of the 
> Feud, who had neither Strength of Body or 
Mind to perform the Services; the Ability 
of the Latter being no leſs neceſſary to aſſiſt 
> the Lord in his Courts, than the Vigour of 
the former was to defend and protect him in 
che Field. | 
| Again, If we conſider the Nature of Ce. L. 76. 
Ward, Marriage and Relief, we ſhall find 
the Lord by the fame Means diſappointed of 
their Profits; for at rhe Death of the Te- 
nant, his Heir was either within Age, and 
then the Profits of Ward and Marriage ac- 
crued to the Lord; or he was of full Age, 
and then that of Relief became due; for 
upon the Death of the Tenant, the Land lay 
empty and fell into the Lord's Hands, and 
B 3 the 
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the taking it out of the Lord's Hands was 
called Relevium, which was in the Nature of 
a New Purchaſe; and it was thought very 


_ reaſonable, that the Lord ſhould have the 


Education of the Heir, that he might in- 
ſtruct him in the uſual Services of the Feud, 
it being no leſs the Intereſt of the Publick 
than the Lord, to have them duly perform- 
ed; but had this way of transferring. the 
Feud been admitted, it had been in the 


Power of every Tenant to deprive the Lord 


of theſe Benefits, by appointing a Stranger 
to ſucceed him. 
Beſides, this way of Conveyance wanted 


that Solemnity, which the Feudiſts thought 


neceſſary to. eſtabliſh in transferring Lands, 
that if at any Time a Diſpute ſhould ariſe, 
it might be the eaſter determined by the 
Pares Comitatus, who were Witneſſes to that 
notorious and publick manner of conveying 
by Livery; and for that reaſon I believe 
Copyhold Land was taken to be out of the 
Statute of 32 H. 8. For their Surrender, 
which is required as well in Deviſes as in 
other Alienations, anſwers the Notoriety of 
Livery and Seiſin, and conſequently out of 
the Reaſon of the Prohibition of the Feudal 
Law. 
Thus the Law continued til! the lovedtas 
of Uſes, which were firſt found out by the 
Clergy, to evade the Statutes of Mortmain ; 
for when thoſe Acts prohibited them from 
making any further Purchaſes of Lands, they 
introduced the Diſtinction of the Civil Law, 
between 
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and Revocations. 


between the Uſus frufius and the Property; 
and as they generally ſat in Chancery, where 
theſe Uſes were ſolely cognizable, ſo they 
ſuffered them to be diſpoſed of by Will, as the 
Uſus fructus is by the Rules of the Civil 
Law; rightly judging, that Men are moſt 
liberal when they can enjoy their Poſſeſſions 
no longer, and therefore at their Death 
would chooſe to diſpoſe of them to thoſe, 
who only could promiſe them Happineſs in 
another World. 

But amongſt the many Miſchiefs that fol- 
lowed this Contrivance of Ules, our Feudal 
Lord was often deprived of his Services and 
Profits of his Feud z and though the Sta- 
tute of H. 7, reſtored the Ward of Ceftuy 
gue Uſe his Heir with the Relief to the ſaid 
Lord, and many other Acts made Proviſion 
againſt the other Miſchiefs ; yet they were 
ſtill continued, principally as the Doctor & 
Student obſerves, for the Sake of this Power 
of diſpoſing them by Will; but that was 


entirely taken away by the Statute of 27 H. 


8. of Uſes, which transferred the Poſſeſſion 
of the Feoffees to Ceſtuy que Uſe, and fo 
merged the Uſe, but the Land it ſelf could 
not longer be conveyed by Teſtament, but 
by Alienation in the Life of the Proprietor. 
The People were not well pleaſed to find 
themſelves ſtrip'd of a Privilege they had fo 
long enjoyed, but grew uneaſy under this 
Alteration and Reſtriction ; and therefore the 
Parliament of 32 H. 8. was the eaſier pre- 
vailed on to eſtabliſh that manner of Convey- 
A B 4 ance 


Law of Deviſes 
ance by Will, ſince they found it might be 


done with ſmall Detriment to the Military 


Tenures, which were at that Time in their 
Declenſion. 

I will omit to take Notice of the particu- 
lar Clauſes in that Statute, and the 34 H. 8. 
which relates to thoſe Tenures, it being a 
Matter of Speculation and Curioſity rather 
than of Uſe, ſince they are aboliſhed ; but 
ſhall confine myſelf to that general Clauſe 
which concerns Socage Lands, and i impow- 
ers every Perſon having a ſole Eſtate in Fee- 
ſimple, or ſeiſed in Coparcenary, or in Com- 
mon in any Lands, c. in Poſſeſſion, Rever- 
ſion or Remainder, to Will or Deviſe them, 


or any Rent, Common or other Profit out 


of them, at his free Will and Pleaſure, to 
any Perſon, except Bodies Politic and Cor- 
porate. Now that we may the eaſier com- 
prehend the ſeveral Points of Law which 
may be reduced to this Head of n it 
will be neceſſary, 


Firſt, To conſider who may deviſe Land, 
and to whom it may be deviſed, Ec. 
n What Words paſs a Fe ee in a 
Will 
Lit Thirdly, What paſs an Eſtate Tail, or for 
ife. 
Fourth, Of Executory Deviſes, contin- 
gent Remainders, and croſs Remainders. 
Fifthly, Of Terms for Years, and incertain 
Intereſts. 
Sixhtly, Of Deviſes by Implication. 
Seventbly, 


and Revocations. 9 


Seventhly, What Circumſtances are neceſ- 
fary by 32 H. 8. and 29 Car. 2. 
Eightly, Of Revocations. 
Ninthly, Of void Deviſes. 


» 


— — 


Who may deviſe Land, and to 
whom it may be deviſed, &c. 


1 (a) Statutes of 32 and 34 H. 8. 6 C4. 16. 3. 


give this Power to all Perſons, except - fol Abr. 
O8. 


Infants, Ideots, Feme Coverts, and Perſons 

| ; (a) 4 Convey- 
of (20 non ſane memorie ; and every Perſon e 40 Wall 
may be a Deviſee within theſe Statutes, ex- avas a Priui- 
cept Bodies Politic and Corporate; and theſe Ie ancienth 
were excepted, becauſe they never anſwered wed by the 


. : Civil L 
the Feudal Services, and were reſtrained from , — tg 


4 purchaſing any Lands by Statute of Mort- Extremis, 
main. | who had not 
| Time nor Af 
fitance neceſſary ta make a formal Alienation, and was chiefly intended for 
Military Men, who were always ſuppoſed to be under thoſe Circumſtances, 
and therefore the Ceremonies and Number of Witneſſes required of others 
were diſpenſed with as ta Soldiers, though now the Rules for military 
Teftaments are allowed in moſt Caſes ; but as to Lands and Houſes, our 
lau gave no liberty of diſpofing thereof by Will, except in certain Boroughs 
* and Places where ſuch Cuſtom had obtained Time out of Mind. Show. 
Caſ. in Par? 147. Sir Edward Hungerford v. Noſworthy (6) I ze 
not ſufficient that they be able to anſaper to familiar and uſual Queſtiont. 
Co. Jac. 497. 6 Co. 23% 


Yet, ſince the Statute of Charitable Uſes, 43 £4. c. 4. 


it has been held that a Deviſe to the Princi- , Cate. 
pal, Fellows and Scholars of Jeſus College in Tou. 284. 
She 8 Oxon S. P. 


10 Law of Deviſes 


Oxon and their Succe1iors, for Maintenance 


of a Scholar, is good, though ſuch De- 


viſe had been Mortmain by the Statute of 
Wills. 
2 Fern, 14. Although a Wife, by reaſon of the Sub- 
| jection ſhe is under to her Huſband, cannot 
make a Will, yet a Woman, whoſe Huſband 
is baniſhed for his Life by Act of Parliament, 
may make a Will and act in every Thing as 
a Feme Sole, as if the Huſband was dead. 
Cro. Elz. 27. A Huſband may bind himſelf by Cove- 


Cro.C27-29: nant or Bond, to permit his Wife by Will 


$2200 197 2 not to diſpoſe of Legacies, and this will be ſuch 


operate as a an Appointment as the Huſband will be 
Will, neither bound o perform. 

ought it to be 

proved in the Spiritual Court. 1 % % 211, 212. for the property paſſes 

from him to her Legatec, and it is his Gift. Per Cur”, 1 Mod. 211. 
| If the Huſtand once aſſents, he cannot after diſſent, and where 

he is bound by Agreement to let her make a Will, his Conſent ſhall be 

implied until the Contrary appears. What will be ſufficient 
Evidence of an Aſſent, fee 2 Mad. 172, 1 73 What religious 
Perſons were diſabled from making a Will, vide Rol. Abr. 608. | 


A Feme Covert cannot deviſe any of 
the Goods which ſhe hath as Executrix with- 
out the Huſband's Aſſent, or his Agreement 
after. 1 Rol. Abr. 608. 

Of Things in Action, or of what ſhe hath 
by her Huſband's Conſent, ſhe may make a 
Will, and this is properly a Will in Law, 


and ought to be proved in the Spiritual 


Court. 1 Mod. 211, 212. 
A Feme Covert Executrix may make a 


Will without her Huſband's Aſſent. Vide Moor 
s —_ — fv | N 340. 
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and Revocations. 


340. 2 And. 92. 1 Kol. Abr. 608, g12, 
1 Mod. 211, 212. 


If a Man makes a Will in his Sickneſs by | 


the over Importunity of his Wife, to the 
end he may be quiet, this ſhall be ſaid to 
be a Will made by Reſtraint, and ſhall not 
be good. Style 427. We 

It a Feme Covert makes and publiſhes 
her Will, and deviſes Lands by it, and her 
Huſband dies, the Deviſe is void, becauſc 
the Conſummation is founded upon the 
making and publiſhing, which are void 
Acts. Plow. 344. | 


11 


A. deviſed a Houſe to B. for Life, and , ro. 284. 
after to Truſtees to keep it in Repair, and Hb. 136. 
beſtow the reſt of the Profits upon the Re- Codins's Caſe. 


paration of certain Highways. This Deviſe 
was held good againſt the Heir at Law, 
and the Pariſhioners had a Decree for the 
Profits, 


A Wife may be a Deviſee, though not a Ce. Liz. 112. 
Grantee to the Huſband ; for as the Grant 1 Ro. Gr. 610. 


had been void, becauſe the Huſband and 
Wife are but on? Perſon in Law; ſo the 
Deviſe is good, becauſe it docs not take 
Effect till after the Death of the Huſband, 
and then they are no more one Perſon. 


It has been much doubted whether a De- Dyer 303. b. 


viſe to an Infant in ventre ſa mere be good, 304. 4. 


becauſe it is not in Being to take at the % 637. 


Time of the Death of the Deviſor. And ' v. 135. 


ſince by the Deviſe they are to take imme- 
diately after the Death of the Deviſor, the 
| Frechold 


12 


Bro.Deviſez3. 
Moor 177. 
Lew. 135. 

1 Ro. Abr.609. 


1 Sid. 153. 
Snow v. 
Tucker. 

1 Lev. 135 


408. 

4 Mod. 259, 
282. and 
Stat. 10& 11 
M. z. c. 16. 


*whereby Pro- 


viſion is made 


Law of Deviſes 


Freehold cannot be put in Abeyance by the 
Act of the Parties. 

Others held that a Deviſe to an Infant ix 

ventre ſa mere is good, though the Infant 
be not in eſſe at the Death of the Deviſor, 
and that the Freehold ſhall not be in Abey- 
ance, but ſhall deſcend to the Heir at Law 
in the megn time. 
But all agree to this, that a Deviſe to 
an Infant when he ſhall be born, is a good 
Deviſe, and that the Freehold ſhall deſcend 
to the Heir at Law in the mean time. 

So it is out of doubt, that if Land be 
deviſed for Life, the Remainder to a poſt- 
humous Child, that this is a good contin- | 
gent Remainder, becauſe there is à Perſon 
in Being to take the particular Eſtate. 
And if the contingent Remainder veſts 
during the Continuance of the particular 
Eſtate, or eo inſtanti that it determines, it 


is good. 


for preſerving a Remainder for the Benefit of piſtbumous Children. 


The Law is now clear, that a Deviſe to 
an Infant en ventre ſa mere is good enough, 


though he be born after the Teſtator's Death, 

and he ſhall take by Way of executory De- 
viſe when he is born. Per North C. J]. 
T. 1677. Anon. in C. B. 1 Freem. Rep. 293. 
A Deviſe to an Infant en ventre ſa mere was 


formerly held void, for that the Infant not J 


being born, there was no Perſon to take; 


but it is now held good, becauſe the Lac 


ſhall intend that the Deviſor did intend it 
| to 


E 


„„ wr WV 
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| to him when he ſhould be born, ſo that it 


works in the Nature of an executory Deviſe, 
and where it appears that the Teſtator did 


not intend it to be executed preſently, there 
it ſhall wait. Per North C. J. Hil. 1677. 


la the Caſe of Taylor and Bydall, 2 Freem. 


Rep. 243, 244- | 
A Deviſe to an Alien, alſo a Deviſe to the 
Heir of an Alien, is void, becauſe an Alien 


according to the Policy of our Law, can 


have no Heir, either to inherit or take by 
' Purchaſe. 1 Lev. 59. — But a Baſtard may 


be a Deviſee of Land, though a Monk can- 
not. Dyer 323. 
A. deviſed a Term for Years to his Daugh- 


ter and her Children, (ſhe then having three) 
and alſo to ſuch other Children as ſhe ſhould 
have, and the Children of thoſe Children, 


ſhe having other Children afterwards; held 


that the Daughter and her three Children 
took jointly each a fourth Part, and that the 
after-born Children took nothing, - and that. 
theſe were Words of Limitation and not of 
Purchaſe ; and it is as much for the Wife's 
Part, and though it had been given to her 
and the Heirs of, her Body. 2 1692. Al- 
cock and Ellen, 2 Freem. Rep. 186. 

Deviſe of Chattels for Life, with Re- 
mainder over, good, but if of ſmall Value, 
and the Caſe requires it, it may be other- 
wiſe. Cooper and Williams, Prec* in Canc. 71. 

A Deviſe by. Ceftuy que Truſt in Tail is 
good, without any further Act to bar the 
Right in Tail. 16:4. 228. 

4 "I A. hath 


as 


Law of Deviſes 


A. hath Iſſue B. and C. C. deviſed to B. 
1000 J. and after to the Poſterity of A. for 
their Education, at which Time B. was ſixty 
Years of Age, and A. dead; the Queſtion 
was, who ſhould have the 1000 J. after B.”s 
Death; and per Lord K. the lineal Heir, if 
there be any, ſhall take it under the Word 
Poſterity. But B. dying without Iſſue, and 
there being no lineal Heir of A. the collatera! 
Heir ſhall take it, but thoſe of the halt 
Blood ſhall not. Vide 2 Abr. Eg. 290. C. 7. 

One deviſes the Surplus of his Eſtate to 
his Children and Grandchildren, a Grand- 
child in ventre ſa mere at the Teſtator's 
Death ſhall not take. Secus had it been to 
the Children and Grandchildren living at his 
Death. Northey and Strange, 1 Will. Rep. 342. 
Vide Prec in Chan 470. Gilb. Rep. in Eg. 

J. S. deviſes his perſonal Eſtate to A. and 
B. and if either die without Children, then 
to the Survivor, this is good. Hughes and 
Sayer, 1 Will. Rep. 934. 

A. deviſes 3000 J. 1 all his natural Chil- 


dren of B. his Son by C. the Baſtards born 


after the making of the Will ſhall not take; 
nor the Child in ventre Ja mere. Metham 

and Duke of Devonſhire, 1 Will. Rep. 530. 
An executory Deviſe of an Eſtate of In- 
heritance to a Perſon unborn, when he ſhall 
attain the Age of twenty-one Years, is good, 
and no Danger of a Perpetuity. Stephens | 

and Stephens, "Ca. in Eg. temp. Talbot 228. 
One deviſes Lands Lin Caſe he leaves no 
Son at the Time of his Death) to J. S. the 
Teſtator 
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Teſtator dice, lcaving his Wife privement 
enſient with a Son, this poſthumous Son, is 


a Son living at the Time of the Teitaror's 


Dcath, and J. S. not intitled. Sir Robert 
Burde and Hopegood, 1 Will. Rep 486. 


Deviſe of Lands to Truſtees, in Truſt that 


if the eldeſt Son of A. turn Proteſtant, then 
> to ſuch clleſt Son, is a good Deviſe, as not 
being to a Papiſt, but to a Froteſtant. 
=> Carteret and Carteret, 2 Hill. Rep. 132. 


A Papiſt cannot take a Freehold or Leaſe- 


hold Eſtate by Will, becauſe taking by Will, 
is taking by Purchaſe, and by the expreſs 
Words of the Stat. 11 C 12 J. 3. cap. 4. a 


Papiſt is diſabled to take by Purchaſe; 
alſo Terms for Years are expreſly mentioned 
in the Statute. = Davers and Dewes, 3 Will. 


| Rep. 46 . a 


Plaintiff claimed. as contingent Deviſce of 
a Term for Years, on A. the Legatee's dying 
without Iſſue; and the Court was clearly of 


Opinion, that the Deviſe over was good, the 

- dying without Iſſue being confined to a Life 

then in Being. Opie and Godolphin, Prec* 
in Chan 549. 


A. poſſeſſed of a Term deviſed it to B. 


; and C. and if either of them died and leave 


no Iſſue of their reſpective Bodies, then to 


D. this held a good Limitation to D. if B. or 


C. left no Iſſue at their Death. Forth and 
Clapman, 1 Will. Rep. 664. 
J. §. poſſeſſed of a Term, deviſed it to 


B. for Life, Remainder to his firſt, Cc. 
Son in Tail ſucceſſively, Remainder to 


his 
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Law of Deviſes 
his Daughter, and if B. ſhould have neither 


Son nor Daughter, then to C. B. dies 
having never had a Son or Daughter, the 


Deviſe over to C. is good. Stanley and Leigb, 


2 Will. Rep. 618. 
Deviſe of a Term to A. for Life, Remain- 
der to the Children A. ſhall leave at his 


Death, and if the Children of A. die without 


Iſſue, then to B. the Children of A. die 
without leaving any Iſſue living at the Time 

of their Death, this is a good Deviſe over 
to B. Atkinſon and Hutchinſon, 3 Will. Rep. 
258. 

* Deviſe to a Papiſt above the Age of 
eighteen is void; and if ſuch Deviſee convey 
to a Proteſtant Purchaſor for a valuable 
Conſideration, that Conveyance is void alſo, 
In B. R. Fairclaim on the Demiſe of Bor- 
lace. and Newland. Vin. 9 Tit. _ 
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I hat Words paſs a Fee in a Will. 


ERE we muſt obſerve, that the Intent Co. Lit. g. b. 
of the Deviſor will ſupply the Want 1 BA,. 222, 


of thoſe Words which are neceflary in Deeds 223. 


to convey an Inheritance; as if a Man deviſe Bendl. 11. 


Lands to another in perpetuum, or in Feodo 


implici, or to him and his Aſſigns for ever, 


or to him and bis; in all theſe Caſes a Fee- 
ſimple paſſes by the Will; for it is evident 
by the Deviſor's Intention, that the Gift 
ſhould continue beyond the Life of the De- 


So if A. deviſes his Lands to B. to give, Bro. Devise ; 
ſell or do what he pleaſes with them, theſe 1 Rol. Abr. 8 34. 
Words by the Intent of the Deviſor, convey Mor Pl. 162. 


' a Fee to B. So a Deviſe to one & ſanguini * 


ſuo, is a Fee, becauſe the Blood runs through 


Co. Lit. 9. 6. 


the collateral as well as the lineal Line. 1 Roll's Abr. 


intended Heirs, Quia heres ſuccedit patri. 


my Lands to A. and his Heirs, A. has a Fee- 


A Deviſe to a Man and his Succeſſors 835. 


10 Cro. Fac. 146. 
carries a Fee, for by the Word Succeſſors is Il v. 


Hearing. 


If one deviſes in theſe Words, I releaſe all Bradl, 30. 


| ſimple; for where the Intention of convey- 
| ing appears, the Law diſpenſes with the Form 


in Wills. 

It I appoint that A. ſhall have my Inheri- 
tance, if the Law allows it, or that 4. ſhall 
be my Heir of my Lands, theſe Words are 

8 ſufficient 


= Law of Deviſes 


Heb. 2, 75. ſufficient to convey a Fee; and the Reaſon 
of this Favour allowed in Teſtaments is, 
becaufe the Teſtator is preſumed inops concilii 
at that Time; and though by the Feudal 
Conſtitution the Feoffors in alt Conveyances 

1 RelPs Ar. are obliged to the very Words of the firſt 

835: Donation made to them; yet by the Civil 

8 Law any Perſon might transfer his Property 
in any Form of Words that expreſſed his In- 
tention of diſpoſing of it; and the manner 
of transferring Lands-by Will being derived 
by the Civil Law, as all others were from 
the Feudal, there was a greater Latitude al- 
lowed of in the Forms of Expreſſion in this 
Kind of Diſpoſition than in any of the reſt. 

If a Man deviſes Land to his Wife for 

1 Roll Abr. Life, and after her Death to his three 

833, 836. Daughters, equally to be divided, and if one 
dies before the other, then one to be the 
Heir to the other, equally to be divided; 

| this laſt Clauſe gives a Fee to the Daugh- 

The word Heir ters, for the word Heir is nomen operativum, 

is nomen Col. and chiefly in a Will ſhall be taken in it's 

letvumand in full Extent, and then it reaches the moſt 


= yy ins remote Heirs. 


Heirs of the Heir, and gives a Fee. Stir. 563. 


1 Sid. 148, MA. deviſes his Land to his Son and Heir, 


pens ver. and if he dies before his Age of twenty-one 
r ip . 


2 Leon. 11. 


Years, and without Iſſue of his Body then 
living, the Remainder over ; he ſurvives the 
twenty-one Years, and ſells the Lands. The 
Sale adjudged good, for he had a Fee-fimple 
preſently, the Eſtate-Tail being to com- 
| FE menc? 
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rence on a ſubſequent Contingency, vix. 
If he die before the Age of twenty-one 
Years without Iſſue, and then the Remainder 
was to veſt. 

If a Man deviſes Black- acre to his Son; Moor Pl. 153. 
Item, He gives White-acre to his ſaid Son = * 844 
and his — the Son hath but an Eſtate " 
for Life in Black-acre, becauſe there are twa 


_ diſtin& Deviſes; but if he had deviſed Black- 


nere, and alſo White-acre to his Son and his 
Heirs, the Son ſhould have had a Fee in 


both; for it is but one intire Deviſe, and 


the word Heir has relation to the whole 
Sentence. 
A. deviſes the Fee of his Houſe to B. 
and after the Death of B. to C. his Heir ap- 
parent; the Deviſe to B. was ſufficient to 
carry the Fee in præſenti; yet becauſe there 
can be no Eſtate limited upon a Fee; and it 
appears from the Words of the Will, that Dyer 357- 


C. ought to have an Eſtate for Life, there- © _ 3005 


fore to anſwer the Intent of the Deviſor B. 


took an Eſtate for Life, the Remainder to 
C. in Fee; and by this Conſtruſtion they took 
both what the Deviſor ſeemed to have in- 


tended them. 
A. deviſes Land to B. for Life, the Re- 6 C. 16. 


mainder to C. paying ſeveral Sums in Groſs; 4, Caſe 


C. hath a Fee, though all che Sums of Mo- C., Je 32. 
ney together do not amount to the annual PIN 55.4. 
Rent of the Land; for the Deviſe ſhall be Co. Car. 158. 
intended for his Benefit ; ; and if he had only ? 7 Ab. 
an Eſtate for Life, he might die before he * „ 
could receive the Legacies out of the Land, C. Elz. * 


C 2 and 


Law of Deviſes 


3 Ce. 21. 4. and conſequently be a Loſer, for where there 
But -% "x 15 a Sum in Groſs to be paid, there the De- 
ic viſee hath a Fee, though the Sum be not 


feems contrary, 


fol. 21. the Value of the Land; as if A. deviſe one 


hundred Acres to B. paying 101. to his 
Executors, B. hath a Fee-ſimple; for the 
Quantity of the Sum in Groſs is not ma- 

terial. | 
6 Co. 16. a. But if a Deviſe be to B. paying ſo much, 
Pellexf. 556. or ſuch Sums out of the Profits of the Lands, 
there the Deviſee takes but an Eftate for 
Life ; for though he takes the Land charged, 
yet he is to pay no faſter than he receives, 

and ſe can be no Loſer. 

6 Co. 16. So if the Deviſe had been to B. paying an 
Cre. Car. 158. annual Sum to another, this had been but an 
a 2 2 Eſtate for Life; for he may pay this out 
1 Bulfr. 194, Of the yearly Profits without any Loſs to 
195. himſelf; nor does the Reſolution in Vebb 
Cro. Car. 416. and Hearing's Caſe impugn this; for there 
the Deviſe was to R. W. and FJ. W. and 
they to pay yearly to another 67. for ever; 
and then the Will went further, and ſays, 
if they or their Succeſſors deny the Payment 
Bridg. 84. of it, then the Legatee of the Rent to enter; 
which ſhews the Intention of the Deviſor, 
that their Eſtate ſhould not determine with 
their Death, ſince he meant that their Suc- 
ceſſors ſhould pay the Rent, and therefore 
it's preſumed to deſign them the Land 

which is to bear the Burden of the Rent. 
Benal. 15. If I Deviſe my Land to F. S. in Conſi- 
deration that he will releaſe 100 J. which I 
owe him, to my Executors, the Deviſee has 


Z 
F 


a Fee- 
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a Fee-ſimple upon his Releaſe of the Debt; 
for the Deviſe ſnall be intended for his Be- 
nefit, and an Eſtate for Life may be deter- 
mined before he can receive 100 l. out of 
the Land. | | 

If a Man deviſes 100 J. in Legacies, to 2 Lev. 249- 
be paid within a Year to ſeveral Perſons Freat v. Lea. 
out of the Land, of the Value of 10 J. and AN 
then deviſes the Land to another, the Deviſee ,, be cther- 
hath a Fee in the Land; for though the wiſe adjudged, 
Deviſe be not to him paying 100/. yet 2 Jones 113. 
ſince he muſt take the Land ſubject to the 


Charge of the Legacies, he muſt have a 


Fee- ſimple to have any Benefit by the De- 
viſe. | | 
A Man had Iflue three Daughters, A. B. 2 Lev. 162. 


and C. and deviſed his Land to his Wife, won ver, 


till his Heir came to twenty-one Years, pay- ollier. 
ing to his Heir 10 J. per Ann. and to his 
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Children 201. a- piece. This is a Deviſe of 
the Inheritance to the eldeſt Daughter, ex- 
cluſive of the others, becauſe he has ſhewn 
that he meant his eldeſt Daughter to be his 
Heir, by calling her Heir in the ſingular 
Number; for the Will ſaid further, that if A. 
his Heir died without Heirs before twenty- 


one, then the Land to remain over. 


A Man deviſed his whole Eſtate to his 1 Re. Abr. 834. 
Wife, paying Legacies and Debts, his Debts rm 8 
being 20 J. and perſonal Eſtate hut 3 J. The 5% 161, 
Wife was adjudged to have a Fee-ſimple by 193. 
the Words, his whole Eſtate; for that in 1 Mod. 100. 
common Acceptance is extended to Land;? _ Tt 
but beſides, ſince Deviſes are conſtrued as 26 on 

CY they 


1 Ch. Caſes 


1 Jones 330. 
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they are really intended, for the Benefit of 
the Deviſee, ſhe muſt have a Fee-ſimple, 
becauſe ſhe is to pay a Sum in Groſs, which 
ſhe may not live to receive out of the Land, 
and then by ſuch Conſtruction be a Loſer, 
againſt the Intention of Deviſor. 

So a Deviſe of all my Eſtate real and 
perſonal for Payment of Debts, is a Deviſe 
mer 5 | | 

But where a Man is ſeiſed of Black-acre 


Wilkinſon ver. in Fee by Mortgage, which was forfeited, 


Cro.Car. 447- 
1 Rol Abr.83 4+ 


and of White-acre as his own Inheritance, 
and deviſed J/hite-acre to his Brother, and 


1 Mod. 100. then deviſed all the Reſidue of his Goods, 


Marchant v. 


Cro. Car.1 29. 


Leaſes, Mortgages, Eſtates, Debts, ready 
Money, and other Goods, whereof he was 
oſſeſſed, after Debts and Legacies paid, to 
his Wife, and made her Executrix and died; 
this was no Deviſe in Fee to the Wife of 
the mortgaged Lands; for the word 'Eftate 
is coupled here with Chattels, which intend- 
ed that he meant only Eftates for Years, 
and the rather becauſe the Words, *0b4reof 
he was poſſeſſed, ſhew that he intended only 
to give her Chattels and the Mortgage Mo- 
ney, and not the Inheritance of the Land. 
A. deviſed his Houſe or Tenement where- 


Chamberlain in F. $. dwelled, called the White Swan in 


ver. Turton. . 


1 Jones 195. 
Dyer in Marg. 


Old Street, to F. N. for ever. This was 
good to convey the Fee-ſimple : And though 
J. S. had but a ſeparate Apartment in the 
Houſe, and the other Rooms were inhabited 
by ſeveral other Perſons, yet the whole 
Houſe paſſed, becauſe the Houſe in which 
| he 
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he dwelt was deviſed, and which was called 
the White Swan ; which Sign extending to 
the whole Houſe, - ſheweth the Intent of the 
Deviſor. 


23 


A. ſeiſed of Land in Fee, ſettles Part 2 ow 212. 


it on his Daughter for her Life, and by his G 


Will deviſes the other Part of it to his Wife 


for one Year after his Death, and then de- 
viſed all his Land not ſettled or deviſed, to 
J. S. to hold to him and his Hers, alter 
the Death of his Daughter, and a Year after 
his Death; though in this Caſe it appeared 
— Land had been all ſettled or deviſcd, yet 
by the Deviſe of the Land the Reverſion 

ed, the Intention of the Deviſor being 

to paſs the Reſidue of his Eſtate in the Lands 
which were to veſt in J. S. as the Con- 
tingencies happen, viz. either by the Death 


of the Daughter, or the Expirat: ion of a 


Year, and not obliged to wait till both hap- 
pened, and ſo take al together. 

* Deviſe to A. and B. and if either died, 
the other to be his Heir; Quære, whether 
this be an Eſtate in Fee or — Life only. In 
C. B. Vid. 1 Freem. Rep. 2 

* If a Deviſe is to A. and Re Poſterity, it is 
only an Eftate-tail, per Ld. Keeper. But his 
Honour thinking that ſuch a Deviſe would 
create a Fee, his Lordſbip ordered Precedents 
to be ſearched. Attorney General and Bam- 


field, 2 Freem. Rep. 268. 


* Inberitance ſhall paſs without any other 
Circumſtances to manifeſt the Deviſor's In- 
C 4 . ww, 


+ yer. 
rard, 


Law of Deviſes 
tent, merely by Deviſe of his Eftate. Per 


Holt C. J. 6 Med. 109. 
* A Deviſe to a Man in perpetuum paſſes 


a Fee-ſimple. Per Holt C. J. 1 Will. Rep. 77. 


* A. deviſes Lands to B. and after two or 
three Legacies to different Perſons, he gives 
5 1. to C. and directs B. to pay it, but gives 
him two Years time to pay it. Adjudged to 
be a Fee. Reeves and Gower, 2 Abr. Eq. 
P. 300. Ca. 16. 

* By a Deviſe of al the reſt of his Eſtate, 
ſubje& to the Payment of his Debts, a Fee 
paſſes. Cliffe et alii and Gibbons, 2 Ld. 
Raym. 1325. 

* A Deviſe of all his Eftate whatſoever, 
comprehends all that a Man has, real or per- 
ſonal, and where there is a Surrender to the 
Uſe of his Will, a Copyhold Eſtate muſt 
fall under the ſame Conſtructions Scott and 
Alberry, in C. B. Compyns's Rep. 337, 340. 

* A Deviſe to B. and her Heirs, and if 
ſhe and D. die without Iſſue, Teſtator gives 
ſeveral Annuities charged upon the Pre- 
miſſes to charitable Uſes; reſolved that B. 
had an Eſtate in Fee. Scrape and 1 in 
C. B. Ih. 542. 

* AH. gave ſpecifick Legacies to his Daugh- 


ters, and other Legacies to others, then he 


gave all the Reſidue of his Eſtate to V. R. 
Sc. in Truſt to increaſe his Daughters Porti- 
ons. Td. C. decreed that this gave the Daugh- 
ters a Fee. 2 Mod. Caf. in L. & Eq. 92. Anon. 
* Teftator being ſeiſed in Fee deviſed his 
Land to Truſtees and their Heirs, in Truſt 
tor 
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for B. and C. for their Lives, Remainder to 
the Children of B. and to the Children of C, 
by her then Huſband, in Truſt that they 
ſhould have the Profits thereof when they 
come of Age. The whole Court were of 
opinion that the Children took an Eſtate in 
Fee as Tenants in Common. Bateman and 
Roach, 2 Mod. Ca. in L. & Eq. 104, 6. 
J. S. 5th Sept. 1715. deviſed all his real 
and perſonal Eſtate to Truſtees and their 
Heirs, on Truſt that they ſhould convey the 
real Eftate to his Godſon, A. for Life, ſans 
Waſte, Remainder to preſerve contingent Re- 
mainders, &c. Remainder to the firſt and 
every other Son of ſaid A. in Tail, with 
Power to make a Jointure not exceeding a 
Moiety of the real Eſtate, and directed that 
his perſonal Eſtate ſhould be laid out in Lands, 
and ſettled in the ſame Manner; an in Caſe 
A. ſhould die without Iflue, then he willed 
that B. his Kinſwoman ſhould enjoy all the 
Rents of his Eſtate during her Life, and 
afterwards one fourth Part thereof ſhould 
be enjoyed by C. his Heirs and Afſigns 
another fourth Part by D. his Heirs and 
Aſſigns; one other fourth by E. her Heirs 
and Aſſigns, and the other fourth by F. her 
Heirs and Aſſigns; and directed that in caſe 
any of them the ſaid C. D. E. and F. ſhould 
be dead at the Time, when by Virtue of the 
ſaid Deviſe the ſaid Eſtate in manner afore- 
ſaid would devolve upon them, that then 
the fourth Part, which the dead Perſon would 
have been intitled to, if living, ſhould be 
conveyed 
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Law of Deviſes 
conveyed to their reſpective Heirs. D. made 


his Will in 1719. and M. his Wife reſiduary 


Legatee, and on 16th Feb. 1720. after re- 
citing the Contingent Intereſt that he had by 


the Will of FJ. S. he deviſed that whenever 
his 4th Part ſhould come to G. his Son and 


Heir, or to ſuch Perſon as ſhould be his 


Heir, that it ſhould ſtand charged with 


120001. for his Wife M. and 3oool. apiece 
to his three younger Children, and ſoon 
after died; M. his Widow married the Plain- 
tiff in 1728. A. died without Iflue, in 1729. 
B. died, and the Plaintiff and his Wife and 
three younger Children by D. her former 
Huſband brought their Bill againſt G. D.'s 
Heir at Law, and the Truſtees, to have the 
1200074. and 30001. raiſed out of D.'s 4th 
Part; and 'the Queſtion was, as the Eſtate 
never v ed in D. nor any Settlement made 
in his Life-time, whether he could charge it 
in the Hands of his Heir, or the Heir was a 
Purchaſer. King C. By the firſt Charge in the 
Will, a plain Fee- ſimple is deviſed to D. after 


the precedent Limitations, ſo that his Remain- 


der was veſted, and that by the latter Clauſe 
in Caſe of his Death a Conveyance is directed 


0 be made to his Heir, yet that cannot be E 
taken to be a contingent Limitation that was 


to veſt originally in the Heir, but only a Di- 
rection to the Truſtees how to convey, in Caſe 
he who was to take the Benefit ſhould die 
before a Settlement made: So his Lordſbip 
thought the Eftate well charged. W 
all 
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and Blackbourn & al, 2 Abr. Eg. Tit. Doviſe, 
P. 303. Ca. 25 

* One Deviſes his Freehold Eſtates to 
Truſtees and their Heirs, in Truſt to convey 
them to his Son for Life, Remainder to his 
1ſt, Sc. Son in Tail Male, Remainder to his 
four Daughters, to each one 4th in Fęe; and 
in Caſe any of his four Daughters die without 
Iſſue, the Truſtees to convey fuch 4th Part 
in Fee to the reſpective Heirs of the Daugh- 
ter ſo dying; one of the Daughters died 
without Iſſue, her 4th in Equity belongs to 
her Brother as her Heirz for ſhe having a De- 
viſe of the 4th Part to her in Fee, the 
Words directing a Conveyance to be made 
in cafe of her Death to her Heir, are no more 
than what would have been otherwiſe implied, 
& expreſſio eor*.quz tacite inſunt nihil operatur. 
Per Cir. Blackburn and Zagley, 1 Will. Rep. 


* A. after the Deviſe of ſeveral Parts of 
his real and perſonal Eſtate to ſeveral Perſons, 
deviſes the Intereſt and i roduce of the Surplus 
of his real and perſonal Eſtate to his Grand- 
children, until their Age of twenty- one; 
this will paſs the abſolute Right and Pro- 

rty of the real and perfonal Eftate to the 
Grandchildren after that _ Newland and 
Shephard, 2 Will. Rep. 1 


* One makes his Will — ſays, as to fuc 


Eſtate as God has bleſſed me with, 1 deviſe in 


Manner following; ; after which he gives Part 


to I. S. and his Heirs, and deviſes the reſt of 


his Eſtate to his Wife in Fee; this paſſes the 
Eſtate 
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Eſtate of which the Teſtator was a Truſtee. 
Marlow and Smith, 2 Will. Rep. 198. 

* One deviſes all his Freebold Houſes in 
B. and hath none but Leaſehold Houſes there 


theſe will paſs. Secus in a Grant. Day and 


Trip, 1 Wall. Rep. 286. 

* J. F. hath no Lands in A. but hath 
Tithes there, and deviſes all his Lands in 
A. the Tithes, as iſſuing out of the Lands 
and Part of the Profits of it, ſhall paſs. 
Aſhton and Afton, 3 Will. Rep. 386. 

A. amongſt other Legacies gives a Le- 
gacy of 5 J. to B. his Brother and Heir, 
and then makes his beloved Wife ſole 
Heireſs and Executrix of all his Lands, Te- 
nements, Goods and Chattels, the ſame 10 
fell and diſpoſe of as ſhe. ſhould think fit, 10 


pay his Debis and Legacies : This is a Gift to 


her of the Surplus in Fee, and there is no 


reſulting Truſt to the Heir. Rogers and 


Rogers, Caf. in Eg. temp. Ld. Talbot 268. 

* A. deviſed 1 7 the following Words, As 
to all my Temporal Eſtate, I bequeath to my 
Nephew J. (his Heir at Law,) 5o/. then 
after giving ſeveral Legacies ſays, and all the 
reſt and refidue of my Eftate, Goods and Chat- 
tels * J give and bequeath to my 
beloved Wife M. and whom I make my full 
and ſole Executrix ; this is a Deviſe of the 
Fee-ſimple Eſtate of the Teſtator. Tanner 
and Morſe, Caf. in Eq. temp. Ld. Talbot. 284. 

* A Teſtator's ſetting out in his Will to 
give and diſpoſe of his Worldly Eſtate, is a 
ſtrong Front that he intends to 2 of the 

nheri- 


p< 
PII 
— > 


: — — — — 0 * . E L 5 
n ren © Tp TI "Is TEE . LY \ > * N { : thn tow 9 F N 2; os 
1 11 8 9 n 2 Ps "af £ - 1 » 1 2 8 4 - 5 CO = r P Ss r FO TY "5 n 1 0 
A 1 More” ER VP e, F S 8 e r WW 8 1 a 0 * . 
8 8 a > es £0 ads: 20h 1 8 F Se WWW r TER” 8 8 4 GT <4 P r 2 = 
Rx ; 


and Revocations. 


Inheritance of his Lands, when there are 
ſufficient Words in the following Part of 
the Will for that purpoſe, the Words Eſtate 
at ſuch a Place, or in ſuch a Place, may 
carry a Fee. Caf. in Eq. temp. Ld. Talbot 


197. 


* (a) Deviſe to A. the Teſtator's Wife (a) Sali. 239. 


for Life, and then to be at her Diſpoſal, 
provided it be to any of his Children, gives 
an Eſtate for Life, with a Power to diſpoſe of 
the Fee; and where ſuch Deviſee with an after- 
taken Huſband, did by Leaſe and Releaſe, 
and Fine, convey the Premiſſes to a Truſtee 
and his Heirs, to the Uſe of the Wife for 
Life, without Impeachment of Waſte, Re- 
mainder to her Daughter by her 1ſt Huſband, 
and the Heirs of her Body, Remainder to 
the Son by the iſt Huſband, and his Heirs; 
this adjudged a good Execution of the Power. 
Tomlinſon and Dighton, 1 Will. Rep. 149. 

* The Words [I deviſe all my Temporal 
Eſtate, the ſame as | 1 deviſe all my worldly 
Eſtate,] and paſs a Fee; and this is the 
Plainer, where it is afterwards ſaid, all the 
reſt of my real Eſtate, the Word reſt being 


a Term of relation. Tanner and Wiſe, 3 Will. 


Rep. 295. Note; Where a Title de- 
pends upon the Words of a Will, this is 
as properly determinable in Equity as by a 
Judge and Jury at Ni prius. Mid. 296. 

* A. has a Fee-ſimple in a Light-houſe, 
and a Term for Years in Land adjoining to 
it, he makes his Will, and thereby gives to 
his Son H. and his Aſſigns all his Eftate, 


and. 
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30 Law of Deviſes 
and Intereſt in the Light-houſe, Lands⸗ 
Tenements and Appurtenances thereunto be- 
longing, upon Truſt out of the Rents, Ce. 
of the Term, during the Remainder thereof, 
to pay 200 J. per Annum. H. takes a Fee- 
{imple in ſuch Part of the Premiſſes wherein 
the Teſtator had a Fee-ſimple, and a Term 
for ninety- nine Years in ſuch Part of the Pre- 
miſſes wherein the Teſtator only had ſuch 
a Term. Villiers and Villiers, Barnard. Rep. 
307, 311. | 

* What Words in a Will give a Fee- 
ſimple, and what a Fee-tail, vid. ibid. 7, 9. 


What Words paſs an Eftate-tail, | 


or for Life. 
Bre. Tit. De- N D here the Rule will hold good, 
wiſe 1. that the Intention of the Deviſor will 


_ 274. ſupply the Want of thoſe Words which are 
, 4 228, neceſſary in Conveyances at Common Law; 
229. but a Deviſe cannot direct an Inheritance to 
1 Ro. Abr.B35. deſcend againſt the Rules of Law. And if 
= * 9 6. 4, deviſes Land to B. and his Heirs Male, 
„V 25, the Law in Favorem voluntatis ſupplies theie 
Words, of his Body, and makes it an Eſtate- 

tail; ſo if Land be deviſed to one & Semini 

fuo ; but if in the firſt Caſe B. hath Iſſue a 

Daughter, who hath Iſſue a Son, he ſhall 

| never 


x AE bo nn the. IG * a * 8 
- = —— SECIS A: : YL 9 
EEC TT IRTP -: 
3 m . . . ve r 922 ts ps Ke: 


and Revocations, 31 


never inherit; for the Rule is, That who- 
ever Claims in Tail Male as Heir muſt con- 


they having then a Son and Daughter; it e 229: 
was adjudged, in Fild's Caſe, that A. and 1% 
his Wife had but an Eſtate for Life, the Re- 
mainder to the Children for Life; for no 

greater Eſtate had paſſed at Common Law, 

and the Intent of the Deviſor muſt plainly 

appear, or they will never admit of a Con- 

ſtruction different from what they would al- P 

low in Conveyances executed in the Life of : Vent. 229. 
the Party; and for that Reafon, if the De- Cre Elix. 243. 


viſe had been to B. and his Children or Iſſue, © Ci. 17. . 


B. having Iſſue at che Time of the Deviſe, _ goers, 
there it may take Effect according to the „. Burbag-. 
Rule of the Common Law, and there ap- 
pears no Intent of the Deviſor to induce 
them to leave that, and therefore only an 
Eſtate for Life paſſes, and B. ſhall take as 
3238 with his Children during their 

ves. | 
But if A. had deviſed Land to B. and his 
Children or Iſſues, and B. had none at the 
Time of the Deviſe, then he takes an 
Eſtate-tail; for it is plain, by the Intent of 
the Deviſor, that the Children ſhall have the 
Land, and they cannot take as immediate 
Deviſees, for they were not in eſſe, nor by 


Way of Remainder, for the Deviſe was im- 


mediately to B. and his Children, and 1 * 


32 | Law of Deviſes 


fore they ſhall be taken as Words of Limi- 
tation, viz. as Children of his Body. 
1 Cre. 742. If Lands be deviſed to a Man, and after 
Taylor ver. his Deceaſe to his Iſſue, having ſeveral Chil- 


_ 5 dren, formerly held void for Uncertainty; 
* b pr 9. for being Iſſue in the ſingular Number, but 
&4z. one can take, and he is not aſcertained ; but 


Lit. Rep. 347. by Hale, that they may all take, for Iflve i is 
nomen colleftivum, therefore after Deceaſe, to 


Iſſue or Children, makes a Tail to Chil- 
dren not in eſſe, becauſe they take the Bene- 
fit from the Father. 
Cro.Fac.4is, A. deviſed Lands to B. his Son, and if C. 
416. his Daughter ſurvived B. and his Heirs, then 


_ 75. 5 * ſhe ſhould have the Land. It was adjudged 
 Bulps. 193. that B. had but an Eſtate- tail, for the Word 
Cre. Car. 41. Heirs muſt be intended the Heirs of his 


Vaughan 270. Body, for he could not die without collateral 


1 Rel. 45.83. Heirs while his Siſter was alive; but if the 


* 776, Will had ſaid, that if J. S. a Stranger, ſur- 
| vives B. and his Heirs, then he ſhould have 
the Land ; there B. had a Fee-ſimple, and 
then the intended Remainder over muſt be 
void, for it is to veſt on a Contingency of 
B.'s dying without Heirs, which is too di- 
ſtant to expect, and the whole Fee-ſimple 
being in B. there can be no preſent Intereſt 
to veſt in a Stranger. 
Cro. Elis. A. having Iſſue two Sons, deviſes Black- 
498. acre to the Eldeſt, and White acre to the 
Youngeſt; and if either of them die, his 
Acre ſhould go to the Survivor; and fur- 
ther deviſed, having two Daughters, to each 
of them 10 J. It was adjudged the Son P. 
* 
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but an Eſtate for Life ; for though the Con- 
ſideration generally gives a Fee, yet where 
there are expreſs Words to determine the 
Intent of the Deviſor, which is always the 
Rule in Wills, there the Deviſe ſhall be con- 
ſtrued accordingly ; and here it is provided, 
that after the Death of either of them the 
Survivor ſhould have both Acres, which 


declared his Intent they ſhould have it but 


for Life, notwithſtanding the Limitation of 
the Payment. 


33 


If A. deviſes his Land to B. his Son, and 9 Ce. 128. 


if he hath Iſſue Male of his Body lawfully 


begotten, then the Iſſue to have it; and if Pull: 
he hath no Iſſue Male, then to others in Re- 188. 


mainder : By this Deviſe B. hath an Eſtate- 
Tail; for where the Deviſor ſaith, if he hath 
no Iſſue of his Body, then it ſhall remain 
over, this is as much as if he had ſaid, if 
B. had died without Iflue Male, which had 
been ſufficient to create an Eſtate-Tail in 


him. 


Black-acre to C. and his Heirs, and White- 


acre to D. and his Heirs ; and farther willed, Fall, 487. 


that the Survivor of them ſhould be Heir 
to the other, if either of them died without 
Iſſue; though the firſt Words are ſufficient 
to paſs an Eſtate in Fee, yet the ſubſequent 
Words correct them, and paſs only an 
Eſtate-Tail, and the Remainder in Fee was 
not contingent, but executed, each Son being 
Tenant in Tail of the Part to him deviſed 


with the Remainder to the other in Fee. 
D If 


1 Ventr. 227. 
en 29. 


487, 


B. having two Sons, C. and D. deviſed Ce. Jar. 695. 


hadork ver. 
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34 
Co. Lit. 9. b. 


Law of Deviſes 
If a Man deviſed Lands to another, with- 


Bro. Ti. Dev. out more Words, this is but an Eſtate for 


33. 
1 Ro. Abr. 834. 


1 Co. 66. b. 


arche“'s Caſe, 


1 Pag. 219 
to 223. 
Whiting ver. 
Wilkins. 

1 Ro. Abr. 
836. 


Life; and if the Deviſe had gone farther, to 
him and his Aſſigus; theſe Words of them- 
ſelves had not enlarged his Eſtate ; but if it 
had been to him and his Aſſigns for ever, 
it had been a Fee. 

If Lands are deviſed to A. for Life, Re- 
mainder to his firſt Heir Male, and the 
Heirs Male of the Body of fuch Heir Male, 
the Deviſee hath but an Eſtate for Life by 
the expreſs Words of the Will; and the 


Limitation of the Remainder to the Heir 


Male, and to the Heirs Male of ſuch Heir 
Male, is a good contingent Remainder in 
the Heir Male, becauſe it may veſt eo inſtanti 
that the particular Eſtate determines. 
But where a Man deviſed Lands to A. his 


Son for ever, and after his Deceaſe the Re- 


mainder to the Heir Male for ever, with 


other Remainders over; this is an Eſtate- 


Tail in A. for though the firſt Deviſe, being 
to him for ever, would give him a Fee- 
ſimple, yet the ſubſequent Words ts his Heir 


Male ſhew what Sort of Inheritance the 


Deviſor intended him; and the Word Heir, 


being Nomen colleciivum, is ſufficient, in a 


Will, to create an Inheritance; but in the 
former Caſe, the Remainder to the Heir 


Male could not be conſtrued to be Words 


of Limitation without deſtroying the expreſs 
Intent of the Deviſor, Who had plainly given 
it to the Deviſee for his Life only, But in 
all.other Caſes where the Anceſtor takes any 

Eſtate 
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A. B. and C. his three Daughters, equally to 
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Eſtate of Freehold or Limitation to the 
right Heirs or Heirs Male, or Heir Male, 
theſe Words in a Will are Words of Limi- 
tation, | 
If Lands be deviſed to A. and B. equally 1 Rs. Ar. 83 4. 
to be divided, they have but Eſtates for Ce. El 339- 


Life. And this can mean no more than 8 5945 


wen 65. 
that they ſhould ſeverally occupy the Land. TTY 


A Man deviſed all his Fee Lands to his Cr. 7ac.448, 
Wife for her Life, and after her Death to 95: 


King ver. 
©. f / „ Rumbell. 
be divided; and if any of them die before 1 Ro. Abr. 836. 


the other, then the others to be her Heirs, Pollexf. 487. 
equally to be divided; and if they all die 2%. 75: 
without Iſſue, then to others named in the er 864. 
Will. It was adjudged per Cur', that the 
Daughters had an Eſtate-Tail. 

So where the Deviſe was to a Man and & 64. 
his Heirs, and if he die without Iflue, that Pr 330. 
then the Land ſhould go to A. and B. and ** 
the Survivor of them; adjudged an Eſtate- 
Tail in the firſt Deviſee; for in theſe Caſes, 
the Extent of the Word Heirs is confined to 
the Deſcendents, or Iſſue of the Body of the 
Deviſee, ſince otherwiſe the Limitation over 
cannot veſt according to the Intent of the 
Deviſor; for even in Wills they will not al- 
low a Limitation of a Fee upon a Fee. 

A. ſeiſed in Fee of a Houſe and Land 1 Re. Ar. 83 5. 
belonging to it, deviſes the Moiety of the 
Houſe to his Wife for her Life. Jem, he 
gives the other Moiety of his Houſe to his 
ſecond Son. [tem, he deviles the ſaid Houſe 
and all the Land belonging to it to his 

D 2 ſecond 


36 


Ko. Abr.837. 


Cre. Car. i8 V 
Spalding's 
Caſe. 


1 Yeutr. 230. 
3 Ce. 434- 


Law of Deviſes 
ſecond Son ; yet the ſecond Son took but an 
Eſtate for Life; for the ſecond Deviſe to the 
Son had its Effect by conveying a Moiety of 
the Houſe and the Land, which he had not 
by the firſt Deviſe ; and there are no Words 
in the Will to create a larger Eſtate. 

It a Man deviſes Land to his Wife for 
her Life, and afterwards to her Son; and if 
he dies without Iſſue, having no Son, that 
then J. S. ſhall have it; the Son, by this 
Deviſe, takes an Eſtate in Tail Male ; for 
though the Deviſe to the Son, and if he dies 
without Iſſue, had been a good Tail Gene- 
ral, yet when the Deviſor went farther, and 
faid, having no Son, he thereby explained 
what Iſſue he intended ſhould inherit the 
Land, and limited it to the Iſſue Male. 

A. having Iſſue B. and C. deviſed ſome 
of his Lands to B. his eldeſt Son and the 
Heirs of his Body, after the Death of his 
Wife; and if B. died, living his Wife, then 
to C. his Son, and deviſed other Lands to 
his other Son and the Heirs of his Body; 
and if he died without Iſſue, then to remain 
over; B. died in the Life of the Wife, 
leaving Iſſue; yet adjudged that C. could 
not enter into the Land while any Iſſue of B. 


remained; for the Words of the Deviſe, If 


B. dicd, living the Wife, did not abridge 
the Eſtate-Tail, which was given by the 
former Words, becauſe the Teſtator could 
not be ſuppoſed to prefer a younger Son be- 
fore the Iſſue of the eldeſt, eſpecially when 


he had, in the former Part of the Will, ſet- 
| tled 
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tled it on the Iſſue of the eldeſt, and made 
the ſame Proviſion of other Lands the ſame 
Way for the youngeſt Son. 

A. deviſed to B. for Life; and if he died 
vithout Iſſue, then to remain to C. This 
is an Eſtate-Tail in B. for it is not to remain 
to C. till the Iſſue of B. be ſpent, and then 
they muſt have it as long as any of them 
are in Being to take. So it is of a Deviſe to 
B. for Life; the Remainder to the next 
Heir Male; and for Default of ſuch Heir 
Male, the Remainder over. This is a good 
Eſtate-Tail; for the Words Heir and 1ſue are 
Nomina collefiiva, and carry the Land not 
only to the immediate Heir, or Iſſue, but to 
all that deſcend from the Deviſee. 

If the Deviſe had been to B. and. if he Yen. 231. 
dies, not having a Son, this is adjudged an 
FEͤſtate-Tail, becauſe the Word Son is Ne- 
= men collectivum. 

3 A. ſeiſed of Lands deviſed them to his 3 Lev. 125. 


Wife, if ſhe did not marry; but if ſhe did _ ver, 


5 —— ñꝶùᷣ——— 


marry, then his eldeſt Son, preſently after 
bauer Deceaſe, to enter and hold the Land to 
bim and the Heirs Male of his Body, the 
Remainder to his other Son in Tail Male; 
the Wife did not marry, yet the Court re- 
ſolved, that the Lands were intailed by the 
Will, taking the Intent of the Deviſor to be, 
that the Intail ſnould be created in all Events, 
but that the eldeſt. Son ſhould not enter till 
after the Deceaſe of the Wife, unleſs in 
Caſe of her Marriage, and then to enter pre- 
ſently. 
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Benal. 207. 


2 1 129, 
194. 


Hawkins's 


Caſe. 


Law of Deviſes 

A. deviſes Land to B. and the Heirs of 
his Body, and further wills, that if B. die, 
the ſame Lands ſhall remain to another in 
Fee, yet B. took an Eſtate-Tail by the 
Will. 

A Man had Iflue A. B. and C. and having 
three Houſes, deviſed them all to his Wife, 
with Remainders of one Houſe to each Child 
and their Heirs, and if any of his ſaid Iſſue 
died without Iſſue of his Body, the Sur- 
vivors to have totam illam partem between 
them equally to be divided. The laſt Words 
carry only an Eſtate for Life, in the Houſe 
of him that dies firſt, to the Survivors, for 
they imply no more than that the whole 
Part of him that dies firſt ſhall go to the 
Survivors, and there being no Eſtate limited, 
it can be no otherwiſe than for Life. 

A. deviſed all his Lands to his Wife un- 
ti} his Son ſhould be of the Age of Twenty- 
four Years, and then to his Heir and his 
Heirs for ever: And when he comes to the 
Age of twenty-four Years, that ſhe ſhall have 
the third Part for her Life; and if he dies 
before the Age of Twenty-four Years, then 
ſhe to have it all for Life; and after her 
Deceaſe, if the Heir has no Iſſue, the Re- 
mainder to B. the Remainder to the right 
Heirs of the Deviſor. The Heir came to the 
Age of Twenty-four Years, but no Intail was 
created by the Will, for the Fee-ſimple de- 
ſcended to him, and the Limitations were to 
take Place if he died before the Age of 
Twenty-four ; which he did not. 

9 TJ: 
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and Revocations. 
„F. S. ſeiſed in Fee deviſed to J. B. for 


his Life only, without Impeachment of 


Waſte, and from and after his Deceaſe, then 
to the Iſſue Male of his Body lawfully to be 
begotten, if God ſhall bleſs him with any, 
and to the Heirs Males of the Bodies of ſuch 
Iſſue lawfully begotten, and for Default of ſuch 
Iſſue, Remainder to J. B. and the Heirs 
Males of his Body; and for want of ſuch 
Iſſue, he limits two Remainders over in the 
fame Words; adjudged that J. B. took only 
an Eſtate for. Life, for the Eſtate was given 
to him for Life, and there'was a Limitation 
afterwards to his Iſſue, which was a Deſcription 
of the Perſon who was to take the Eſtate- 


Tail. Backhouſe and Wells, 1 Abr. Eg. 184. 


2 New Abr. of the Law 61. S. C. in totidem 
verbis. 

A. deviſed certain Lands to his eldeſt Son 
for Life, without Impeachment of Waſte, 
Remainder to J. S. his Grandchild for Life, 
without Impeachment of Waſte, with Power 
for him to Limit a Jointure of the ſame 
Land to any Woman he ſhould marry, for 
her Life; and after his Death he deviſed 
the Lands to the firſt Son of F. S. the Grand- 
child in Tail, and ſo to the 6th Son, and 
then deviſed that if J. S. the Grandchild, 
ſhould die without Iſſue Male, the Land 
ſhould remain to J. B. Held that J. S. took 
an Eſtate-Tail ; for if there had been a 7th 
Son he could not have taken; and there it 
was neceſſary to create an Eſtate- Tail by 
Implication. Langley and Baldwin, 2 New 
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Law of Deviſes 


Abr. of the Law 61. 1 Abr. Eg. 185. Ca. 
29. S. C. Certified to be an Eſtate-Tail by 
the Court of C. P. and Decreed accordingly 
in Chancery. Bid. 

* Devile to A. and the Heirs Male of his 
Body, viz. to the 1ſt Son of A. and the 
Heirs Male of his Body, and ſo to the 2d 
and other Sons of A. ſucceſſively; A. has 
only an Eſtate for Life. Law and Davys, 
{112-Gibb. 112. | 

* 7. §. had Iflue A. and B. and deviſes 
Lands to A. and if he die without Heirs, B. 
bis Brother ſhall have it. Per Cur' this ſhall 
create an Eſtate-Tail in A. for that it is im- 
poſſible for him to die without Heirs whilſt 
B. his Brother was alive; and ſo they ſaid 
It had been often ruled. Allen and Spendlove, 
1 Freem. Rep. 74. 

* . deviſed to B. and C. Brothers, ſeve- 
ral Parcels of Land, and if either of them 
die, that the other ſhould be his Heir; B. 
dies, Queſtion whether C. ſhould have the 
Fee, or only an Eſtate for Life ? The Court 
inclined to the latter ; Sed adjournatur. Gynes 
and Kemſiey, 1 Freem. Rep. 293. 

Upon a ſpecial Verdict the Caſe was; 
R. C. ſeiſed in Fee of Lands in S. by Will 
in Writing deviſes to R. Son of his late Bro- 
ther, all his Lands commonly called P. and 
alſo all other his Lands, during his natural 
Life, and to his Heirs Male of his Body 
begotten, and for want of ſuch Iſſue, he the 
ſaid R. to have the ſaid Eſtate during his 
natural Life, and no longer; and then 1 
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and Revocations. 


WHI was, that the aforeſaid Eſtate ſhould 
deſcend to P. his Nephew; R. ſuffers a Re- 
covery to the Uſe of himſelf and his Heirs, 
and deviſes this Land to the Defendant in 
Fee, and dies without Iſſue Male; and it 
was adjudged to be an Eſtate-Tail in R. 


and fo the Remainder barred by the Recovery, 


and not an Eſtate for Life, and ſo forfeited by 
the Recovery ; for the Words, and for want of 
ſuch Tue he the ſaid R. to have but an Eftate 
during his natural Life, is no more than the 


Law implies; for if Tenant in Tail has no 


Iſſue, it reſolves into an Eſtate for Life, and 
ſo it was adjudged ; the Objection was, that 
it ſhould be conſtrued thus, I give the Land 
to R. during his Life, and no longer, in caſe 


he has no Iſſue Male of his Body, and ſo an 


Eſtate- Tail upon a Contingency, and he dying 
without Iſſue Male, it is now become an 
Eſtate for Life ab initio, but the Judgment 
was ut ſupra. Fountain and Gooch, adjudged, 
2 New Abr. of the Law 59, 60. 

* It Lands are deviſed to one generally, 
he takes but an Eſtate for Life, unleſs it 
appears plainly the Teſtator intended him a 
greater. Vide Prec' in Chan” 68. 

* A Deviſe to A. and his Heirs Male for 
ever, is an Eſtate-Tail in 4 Adjudged per 
tot? Cur” upon great Conſideration in C. B. 
Baker and Well, 1 Ld. Raym. 185. 

* A. having Iſſue a Son and two Daugh- 
ters, deviſed the Eſtate in Queſtion zo his 
Son and his Heirs, Provided, that if the Son 
ſhould die before he comes to twenty-one, or 
quithout Iſſue of his Body, then it ſbould go g 
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Law of Deviſes 


the Teſtator's two Daughters : A. dies, and the 
Son lives to twenty-one, and makes his Will, 
and deviſes the Eſtate to the Plaintiff; and 
the Court inclined that the Son had but an 


Eftate-Tail, and ſo the Deviſe to the Daugh- 


ters took effect, the Son being dead without 
Iſſue; for though it is deviſed to him and 
his Heirs, yet the latter Words, if he die 
without Iſſue, make it an Eſtate-Tail; for his 
Meaning ſeems to be plain, that if the Son 
had Iſſue, that Iſſue ſhould have it, if not, 
it ſhould go to the Daughters. In B. R. 
Helier and Jennings, 1 Freem. Rep. 509. Vide 
1 7.4. Raym. 505. S. C. g 

* Deviſe of Lands to Huſband and Wife 
for their Lives, and after the Death of the 
Wife, then to their Children; upon the Death 
of the Wife the Huſband's Eſtate determines. 
2 Will. Rep. 671. 

*Deviſe to the Heirs Male of J. S. begot- 
ten, F. 8. having a Son, and the Teſtator 
taking Notice that J. §. was then living, a 
ſufficient Deſcription of the Teſtator's Mean- 
ing, and ſuch Son ſhall take, though ſtrictly 
not the Heir of F. S. 1 Vill. Rep. 229. 


* In a Deviſe of Land to A. for Lite, and 


if A. die without Iflue, then to B. here is an 
expreſs Eſtate for Life to A. yet the ſubſe- 


quent Words will turn it into an Eſtate- Tail. 


But when Lands are deviſed to A. 
for Life, Remainder to Truſtees, c. Re- 


mainder to his firſt, Fc. Son in Tail Male, 


Sc. and if A. die without Iſſue, then, &c. 


this will not give an Eſtate-Tail to A. but the 
— Words 
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and Revocations. 


Words without Iſſue will be intended with- 
out ſuch Iſſue. Blackborn and Edeley, 1 Will. 
bog. | 

* One deviſes a Third of all his Eſtate 
whatſoever to his Wife, and two Thirds of all 
his real and perſonal Eſtate to his Son FJ. S. 
and his Heirs, the Wife hath but an Eſtate 
for Life in the third Part of the real Eſtate, 
the Word Eftate being intended to deſcribe 
the Thing only, and not the Intereſt in the 
Thing, and whenever the Teſtator intends to 
give a Fee, he adds the Word Heirs to the 
Word Eſtate. Cheſter and Painter, 2 Will. 


335 · 

* «© All my Eſtate to A. for Life, and to 
© TJ. B. after her Death, he taking my 
“ Name, and if he refuſe, to M B. and his 
« Heirs for ever.“ His Honour held, that 
T. B. took only an Eſtate for Life; but Ld. 
Talbat was of Opinion that he had a Fee, 
and varied the Decree at the Rolls. Bid. 
337. in a Note. 

* Deviſe to my Son A. for Life, Remain- 
der to his firſt, Sc. in Tail Male, Remain- 
der to his ſecond, third, fourth and fifth 
Sons ſucceſſively, without ſaying for what 
Eſtate, or any Words tantamount. A. has 
two Sons, the eldeſt of whom dies in his 


Life-time; the ſecond Son ſhall have an 


Eſtate-Tail, being the firſt at his Father's 
Death, (3 Will. Rep. 178.) for which was 


cited Trafford and Afton, (a) Vern. 660. 


{a) 9. autem, For the Reaſon of that Caſe 
ſeems rather againſt this Conſtruction, which 
| is. 
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is, at leaſt better warranted by the Caſe of 
Chadwick and Doleman in the ſame Book, 
P. 528. ibid. in a Note. 

* A. deviſes Lands to his Wife for Life, 
then to his Son H. for Life, then to his Son 
G. and his Heirs for ever; if he died with- 
out Heirs, then to his two Daughters X. and 
L. This is an Eſtate-Tail in G. Caf. in Eg. 
temp. Talbot . 

* One ſeiſed of ſome Lands in Fee, and 
being Ceſtuy que Truſt of other Lands, deviſes 
them to A. E or Life, Remainder to his firſt 
and ſecond Son in Tail Male, (going no far- 
ther) and after A.'s Death without Iſſue Male, 
then to a Charity. A. 1s Tenant in Tail un- 
til Iſſue born, ſaving as to the Truſt Eſtate. 
Attorney General and Sutton, in Dow? Proc', 
1 Will. Rep. 754. 

* Deviſe to A. for Life, and after his De- 
ceaſe to the Heirs Male of the Body of A. 
and the Heirs Male of the Body of ſuch 
Heirs Male, ſeverally and ſucceſſively as 
they ſhall be in Priority of Birth, &c. Re- 

mainder over; whether this be a Tenancy 
in Tail, or for Life only? Legate and Se- 
well, 1 Will. Rep. 87. Vide 2 Vern. 551. 
S. C.—1 Abr. Eq. 394. C. 7 5 

* A Deviſe by a Father to a ſecond Son | 
and his Heirs far ever, and for want of ſuch ; 
Heirs then to the right Heirs of the Teſta- j 
tor, is an Eſtate-Tail; but had the Deviſe 
over been to a Stranger, the ſecond Son 
would have taken a Fee-ſimple, and conſe- 
quently the Deviſe over had been void. In 

B. R. 
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and Revocations. 


B. R. Nottingham and Jennings, 1 Will. Rep. 
23. ILA. Raym. 568. S. C. Salk. 233. 

* 4. made a Will as follows, viz. © [7 
« give to my eldeſt Heir Male and his Heirs 
« Males for ever, all my Lands in ſuch 8 
% Place, and if there be a Female, ſbe to 


« have 121. per Ann. as long as ſhe lives. 


Teſtator had two Sons, the eldeſt died in his 
Life-time, leaving a Daughter who was the 
Heir General, yet the youngeſt Son was ad- 
judged to take the Lands. Baker and Well, 
T. 8 W. Rot. 1484. C. B.-—-Vide this Caſe 
cited in Prec' in Chan? 468.—— This Caſe is 
reported in 1 Ld. Raym. 185. with a good 
deal of Variation, viz. © J give to D. my 
&« eldeſt Son all that, &c. to him and his 
« Heirs Males for ever; if a Female, my next 
« Heir ſhall allow and pay her 200 l. in 
« Money at 121. a Year, out of the Rents 
« and Profits, and he ſhall take all the reſt 
„ to himſelf, I mean my next Heir and his 
& Heirs Male for ever.” D. the Son dies, 
leaving Iſſue a Daughter the Leſſor of the 
Plaintiff, on whom the younger Son of the 
Teſtator had entered, &c. the Court after 
great Conſideration adjudged this Deviſe 
gave an Eſtate-Tail only to D. and that tho? 
In a Deed the Words would have paſſed a 
Fee, yet in a Will, as the Intention of the 
Teſtator appears, the Law will ſupply the 
Words of the Body, &c. 

* One deviſes his Lands for Payment of 
his Debts, and then to A. for Life, with 


Power to make Leaſes, Remainder to the 
Heirs 
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Law of Deviſes 
Heirs Male of the Body of A. though this 
be but a Deviſe of a Truſt and executory, 
and expreſſed to be for Life of A. yet it is 
an Eſtate-Tail in A. and barrable by Fine and 


Recovery. Secus of Marriage Articles to ſet- 
tle an Eſtate on 4. for Life, Remainder to 


the Heirs Male of his Body; this being an 
Agreement to do a future Act, and in which 


the Iſſue are particularly conſidered and 


looked upon as Purchaſors. Bale and Cole- 


man, 1 Will. Rep. 142. 

* Deviſe to 4. the Teſtator's Wife for 
Life, and then to be at her Diſpoſal, provis 
ded it be to any of his Children, gives an 
Eftate for Life, with a Power to diſpoſe of 


the Fee. Tomlinſon and Dighton, in C. B. 


: Will. Rep. 149. 

*I deviſe all my Lands in B. to my eldeſt 
Son. Item, I give to my ſecond Son C. all 
my Lands in D. alſo to my Daughter I give 
500 J. to be paid as ſoon as may be, out of 
the aforeſaid Eſtate and Premiſſes, and with- 
in three Years, if it be poſſible; the ſecond 
Son has but an Eſtate for Life, chargeable 


with the 300 J. Redoubt and Redoubt, Vin. 


Abr. Tit. Deviſe, (Q. a.) C. 18. 
* Where there is no Deviſe antecedent, 


the firſt Son of the Wife cannot take by Way 


of Remainder. Right and Hammond & al”, 
in B. R. Compyns's Rep. 232. 

* A Limitation to one to take and injoy 
the Profits of an Eſtate during his Life, and 
after his Deceaſe to the Heirs Male of his 
Body, would make an Eſtate-Tail where no- 

| thing 
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and Revocations. 
thing appears that explains the Teſtator's 


Intention to the contrary, otherwiſe not. In 


C. B. White and Collins, ibid. 289. 


* A Deviſe that if V. the eldeſt Son of 
the Teſtator ſhould happen to die without 
Iſſue, that then, and not otherwiſe, after 
Vis Death, he deviſed it over to his Son 
R. and his Heirs. Held that V. took an 


Eſtate-Tail by Implication. C. B. Walter and 
Drew & al, Comyns's Rep. 32 


7. 
ws 7 © deviſed Lands to B. for Life, and 


after his Deceaſe to the Heirs Males of the 


Body of the ſaid B. lawfully to be begotten, 


and his Heirs for ever; but if B. ſhould die 


without ſuch Heir Male, then he deviſed 


them over; this is anEſtate-Tail in B. In B. R. 
Goodright and Pullyn & ab, 2 Ld. Raym. 
1437. Vide 2 Vol. Abr. Eg. 315. 

* An Eſtate was deviſed. to two Siſters 


and their Heirs, and that if they (who were 


the Teſtator's Daughters) ſhould die without 


Heirs, then the Teſtator gave his Eſtate to his 


Brother T. All the Court ſeemed to be of 
Opinion, that this was an Eſtate-Tail in the 
two Davghters, but adjourned. In C. B. 
Anon. 2 Abr. Eq. 315. C. 27. 

* Deviſe to A. and his Heirs lawfully be- 
gotten, that is to ſay, to his firſt, ſecond, 
Sc. Sons ſucceſſively, &c. gives A. but an 
Eſtate for Life. Davis and Low, 2 Ld. 
Raym. 1561. Vide 2 Abr. Eq. 316. 

* I deviſe my Lands to A. for Life, and 
after his Deceaſe, Remainder to the Heirs 
Male of the Body of 4. and to the Heirs 

Males 
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Males of ſuch Iſſue Male. The C. J. was of 
Opinion, that theſe Words conveyed an 
Eſtate-Tail to 4. Burnet and Coby, 1 Bar- 
nard. Rep. in B. R. 367. 

* If an Eſtate be given to a Man and his 
Heirs, and if he died without Iſſue Remain- 
der over; theſe Words are explanatory of 
the Word Heirs, and make an Eſtate- Tail. 
In C. B. Brice and Smith, Comyns's Rep. 


532 Teſtator deviſed Lands to A. for Life, 
Remainder to Truſtees to preſerve contin- 
gent Remainders during the Life of A. Re- 
mainder to the Heirs of the Body of A. 
this is an Eſtate-Tail. Coulſon and Coulſon, 


2 Vol. Ar. Eq. 318. C. 34. 
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and Revocations. 


Of executory Deviſes, contingent 
Remainders, and croſs Remain- 


ders. 


A* executory Deviſe is a future Intereſt 
which cannot veſt at the Death of the 
Teſtator, but depends on ſome Contingency, 
which muſt happen betore it can veſt. 

As if A. deviſes that after his Son paid 
101. to his Executors he ſhould have his 


Term; this is a good Deviſe of the Term; 


or if the Deviſe had been to his Son after 
the Neath of B. this had been good to veſt 
the Remainder of the Term in the Son, 
when the Contingency happened ; and this 


is, in effect, the Judgment in Manning's 


Caſe ; where a Term of fifty Years was de- 
viſed to B. after the Death of C. and C. 
ſhould have ir during his Life; it was ad- 
judged that this was a good Deviſe of as 
much of the Term as remained after the 
Death of C. 

The great Queſtion in theſe Caſes was, 
Whether the Diſpoſition of the Term to C. 
during his Life, was not ſuch a total Diſpo- 


ſition of it, that no Remainder could be li- 


mited over; and as theſe executory Remainders 
ſeem to deſtroy the former Rules, viz. That 
no Eſtate can be deviſed, but ſuch as can be 


made by Conveyance in the Life of the 


Party, 
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Party, we will inquire how they came to be 
eſtabliſhed againſt them. It has been long 
allowed in Chancery to ſettle Terms in Truſt, 
with Remaindcrs over, which were to arife 
upon Contingencies; for they thought it very 
ſevere, and againlt natural Juſtice, ſince a 
Man has as abſolute a Power over his Leaſe, 
as he that hath an Inheritance has over it, 
that he ſhould be difabled from ſettling his 
Leaſc, as he might his Inheritance, to make 
Proviſion for his Family, and the Contin- 
gencies of it, which were in his View ; but 
the Courts of Law, where the Deviſes as 
well as other Conveyances were examined, 
did not ſo readily admit of ſuch executory 
Remainders of Terms, becauſe it directly 
thwarted the Rules of Law; and for that 
Reaſon all the Judges, in the ſixth of Ed- 
Net. 4g. 9. ward 6. delivered their Opinions, That if a 
Dycr 74. 4. Term for Years be deviſed to one, provided 
that if the Deviſee die, living J. S. then to 
go to J. S. that Remainder was abſolutely 
void, becauſe ſuch a Chattel Intereſt of a 
Term for Years is leſs than a Term for Life; 
and therefore the Law will endure no Limi- 
| tation over. 
Co. Lit. 46. a. But the Courts were not long governed 
Dyer 358. 6. by this Judgment ; tor though it might have 
Not. Aig. , io. been reaſonable before the Reign of Hen. 8. 
when Terms for Years were very ſhort, and 
leſs regarded than Freehold Eſtates, becauſe 
they were under the Power of the Free- 
holders; yet when the Leſſees found their 
Terms 
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and Revocations. 


Terms ſecured to them by Stat. 21 Hen. 8. 
cop. 15. which impowered them to falſify 
all Recoveries had againſt the Tenant of the 
Freehold on feigned Titles, they began to 
ſwell their Terms beyond the Compaſs of a 
Life; and the Judges, in 19 Eliz. allowed 
of theſe executory Remainders of Terms by 
Deviſes, as they had before by Way of Truſt, 
that Men might difpoſe and ſettle them, to 
anſwer the common Conveniencies of Life. 
Then the Chancery, the better to fix them 
in it, allowed of Bills by the Remainder 
Man, to compel the Deviſee of the parti- 
cular Eſtate to put in Security, that he in 
Remainder ſhould injoy it according to the 
Limitation ; but when they perceived that 
this multiplied Chancery Suits, they reſolved, 
that there was no need of that Way, but that 
the Deviſee of the particular Eſtate ſhould 


not have Power to bar the Remainder Man; ro Cote 47. a. 
ſo that the Law has been long ſettled, that 52: 5 
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executory Deviſes are good, provided the „ 


Contingency is to happen within one Life or 
two which are in Being, for there can be no 
Tendency to a Perpetuity in that Caſe, be- 
cauſe we are ſure the Lives will wear out. 


If a Termor deviſes his Term to A. for Cro.Fac. 198. 


Life, the Remainder to another, though A. ' 


hath the whole Term in him during his Life, 


and ſo no Remainder can be limited over at 


Common Law, yet it 1s good by Way of 
executory Deviſe. 


If a Termor deviſes his Term to B. for 1% 612. 


Life, and aſter to C. his Son, then to the 
E 2 eldeſt 


Rel. Ab. G10. 
Cro. E lis Gs. 


8 C. 96. b. 
1 Kol. 4.61 2. 
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eldeſt Iſſue Male of C. for Life, though C. 
hath no Iſſue Male at the Time of the De- 
viſe, nor at the Death of the Deviſor, yet if 
he hath Iſſue at the Time of his Death, it 
ſhall rake the Remainder by Way of execu- 
cory Deviſe ; for though it be a Contingency 
upon a Contingency, yet being limited to fall 
out in a Life or two, which muſt wear out in 
a Life or two, it was adjudged good. 

A. poſſeſſed of a Term, deviſes to his Wife 
for Life; and after her Death to his Children 
unpreferred. The Wife died, B. being the 
only Child unpreferred, ſhall have the Term; 


for an executory Deviſe may be made to a 


Cro. Tac. 461. 


de 3 Leon. 
22, 


8 Co. 95. 6. 
10 Co. 47.6. 


the Occupation and the Uſe of a Term, or 


Perſon uncertain, for ſo B. was while the 
Wife lived, for ſhe might have been preferred 
in the Life of the Wife, and then ſhould 
take nothing. 

A. poſſefled of a Term for Years, deviſed 
it to his Wife for Life, and then that F. his 
Son ſhould have the Occupation thereof as 
long as he had Iflue ; and it he died without 
Iſſue unmarried, in the fame Manner to ano- 
ther Son, the Remainder over, This Re- 
mainder, upon the Death of the Sons un- 
married, was adjudged good ; for here the 
Limitation is, if he dies without Iſſue un- 
married, then the Remainder over, which 1s 
upon the Matter if he dies within the Term 
unmarried ; for he cannot have Iſſue unleſs 
he marries; and this is a Poſſibility which 
the Law will expect, becauſe it will happen 
in a Lite; and there is no Difference between 


the 
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the Profits of the Land and the Land itſelf, 


or the Leaſe or Farm; for a Deviſe of any 
of them will carry the whole Intereſt ; and 
to this Purpoſe it was reſolved between Par- 
ker and Plumer, in Cro. Eliz. 190. 

A. deviſes his Term to his Wife for her 1 S. 450. 
Life, and after her Deceaſe to B. his Son; & Ca 
> and if B. died without Iflue, then to C. It N 3 
25 . | . 4 Inft. 87. 
woas adjudged, that this Deviſe to C. after the Co. Jac. 461. 

Death of B. without Iſſue, was void; for Nor. 4rg. 10. 
ſince it could not veſt while B. had Iſſue of 189 467.011. 
his Body, the Deviſe is no more than to B. 

and the Heirs of his Body, which without 

doubt had been void; for though Men pre- 

= ſumed on the Judges, when they firſt al- 

> lowed of Remainders of Terms after Eſtates 

for Lives, and endeavoured to bring Remain- 

ders upon Eſtates-Tail within the Reaſons of 

thoſe Reſolutions and Conceſſions; yet the 

Court would never endure thoſe Remainders, 

becauſe it is too foreign and diſtant to ex- Ne. 4rg.6. 
pect them after a Man's Death without Iſ- 

fue; and if they were allowed of, would 

make a direct Perpetuity, which is an unde- 

niable Reaſon againſt any Settlement ; for it 

is againſt the Nature of human Affairs ſo to 

ſettle an Eſtate in a Family, that upon Con- 

tingency or Revolution of Fortune the Owner 

ſhall have no Power over it; therefore the ; 5:2, 451. 
Deviſe in this Caſe to B. is an abſolute Diſ- 1 R. 46r.61 1. 
poſition of the Term to him; for Iſue is not 

a Word of Limitation of Time, as Coke ob- 

ſerves in Leonard Love's Caſe, 10 Co. 87. 4. 

lo that B. and his Executors ſhall have it no 

2 longer 
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| 1 Re. Aor.831-Jonger than he hath Iſſue of his Body; but 
| : the Term is totally in him, and at his Dif- 
i poſal, and ſhall go to his Executors during 
4 the Continuance of it, and ſhall never, for 
q Default of Iſſue of his Body, revert to the 
Executors of the Deviſor. Vide 1 Sid. 37. 
| ſeems contrary. _ | 
Wet. Are.g. If Tenant in Fee-ſimple deviſes Land ta 
A. and his Heirs, and if he dies without Iſ- 
ſue in the Life of B. then to B. and his Heirs 
though this be a Limitation of a Fee upon a 
Fee, yet becauſe the Remainder to B. mutt veſt 
on a Contingency, which will fall in a Lite, 
it has been held a good executory Remain- 
der. | | 
If A. deviſes Land to his Executors to be 
| fold, if the Heir fails of Payment at ſuch a 
Day, this is an executory Intereſt to them: 
So if the Deviſe of Borough Engliſh Lands 
had been to the eldeſt Son, paying ſuch a 
Sum to the younger Sons, and that in De- 
fault of Payment, that the Land ſhould go 
to them and their Heirs; though the Word 
paying 1n a Will amounts to a Condition, yet 
becauſe that muſt deſcend to the Deviſee or 
Heir, and no one elſe can take Advantage 
of his Default, they adjudged it an execu- 
tory Deviſe in the younger Sons, which was 
do veſt upon the Default of Payment in the 
3 Ce. 21. 4. eldeſt; and in Henniſworth's Caſe, which is 
Cro. Klix. 8; 3. the ſame in Effect, they compared it to a | 
Deviſe, that if the eldeſt Son did not pay al! 
the Legacies, then the Land ſhould go to 
the Legatecs; in which Caſe it had gone, 
5 without 
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without doubt, for Non-payment to them 


and though Vatg ban cites this Caſe as pa- Yaughan 271. 


rallel to Gardiner and Sheldon, yet I conceive 
the Law will make a great Difference be- 
tween them; for in the former Caſes the fu- 
ture Deviſe was to veſt in a Contingency of 
the Teſtator's Son and Daughters dying with- 
out Iflue, which 1s very foreign and diſtant, 
and looks directly to a Perpetuity ; for ſhould 
that future Intereſt be good, the Judgment 
in Pell and Brown's Caſe would protect it 
trom any Recovery or other Alienation of 
the Heir, which would perpetuate an Eſtate 
in a Family, which could not be docked ; 
and I think there is a great Difference be- 
tween Pell and Broun's Caſe and this of Gar- 
diner ; for in the former the Deviſor having 
three Sons, A. B. and C. deviſed his Land to 
B. and his Heirs, paying 201. and if B. died 
without Iſſue, living A. then to A. and his 
Heirs: In this Caſe they firſt adjudged it a 
Fee-ſimple in B. and yet a good executory 
Deviſe to 4. in Fee; but this was to veſt on 
the ſingle Life of A. for if B. died without 
Iſſue, living A. or without Iſſue after the 
Death of A. then his future Intereſt was ne- 
ver to riſe. | 

And in this Caſe it was adjudged, that 


the Recovery ſuffered by B, could not bar Cre: Jac. 393. 


the executory Intereſt of A. for ſince all fu- 
ture Deviſes depend on the ſame Reaſon, to 
allow the particular Tenant to deſtroy one in 
any Caſe, would be in Effect to make all 
iuch Deviſes void, or at leaſt uncertain, 

E 4 which 
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Cro. Fac. 593- 
1 Ro. Br. 611. 


Cro. Fac. 59m. 
Vaughan 272. 


1 Lev. 135. 
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1 Lev. 11,12. 
1 §id. 17, 48. 
Plunket v. 
Holmes. 
Raym. 28,29. 


1 Lev. 135, 
i 36. 
Raym. 163. 
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which would be very ſevere, becauſe directly 
againſt the Intention of the Teſtator, and of 
il Conſequence to others: For then ſhould a 
Man deviſe that his Heir ſhould pay ſuch a 
Sum to. his Executor, or ſuch Portions to his 
younger Children, or they to have the Land; 
it would be very unreaſonable to allow the 
Heir a Recovery, or any other Means to 
iruſtrate the pious Intention of the Father to 
provide for his younger Children, or for 
Payment of his Debts. 

A. has Iſſue B. and C. two Sons, and de- 
viſes his Land to B. for Life, and if he dies 
without Iſſue living at the Time of his Death 
to C. and his Heirs; but if B. had Iſſue living 
at the Time of his Death, then to the right 


Heirs of B. for ever. This is a contingent 


Remainder, and no executory Deviſe to C. for 
B. took only an Eſtate for Life by the expreſs 
Words of the Will; and the Remainder to C. 
which was to veſt upon the Contingency of 
B. “s having no Iſſue at the Time of his Death, 
was not in Abeyance in the mean time; yet 
they would not allow the Reverſion to be ſo in 
him as to merge the Eſtate for Life, and con- 
ſequently to deſtroy the contingent Remainder. 
Baron and Feme ſciſed to them and the 


Heirs of the Huſband; the Huſband deviſes 


the Land to the Heirs of the Body of the 
Wife, if they attain to the Age of fourteen 
Years. The Wife having no Iſſue at the 
Time of the Deviſe, admitting a Deviſe to 
one not in efſe to be good, then this is good 
by Way. of FXeCQIory Deviſe to veſt, upon 

the 
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the Contingency of the Heir's being born and 
arriving at the Age of Fourteen. 

A. hath Iſſue three Sons, and by Will de- 2 Lev. 202. 
viſeth a Tenement to each of them; and Pf. 479. 
further ſays, That when either of the ſaid ay * 
Children ſhall die, the Houſes, Lands, and 
Goods whatſoever I have now given them, 
ſhall be equally divided between them that 
are living, without expreſſing any Eſtate to 
ſupport the contingent Remainder; and if 
contingent Remainders do not veſt during 
the Continuance of the particular Eſtate, or 
at the Inſtant it determines, they are de- 
ſtroyed ; but whether the Survivors took by 
Way of executory Deviſe or Remainder exe- 
cuted, is not clear from the Books which 
report this Caſe; for Levinz ſays, That the 
Judgment was, that the Survivors took by 
Way of executory Deviſe; but Pollexfen ſays 
it ſhall go to the Survivors. | 

But either Way taken, it differs from the 1 Bu{þr. 61. 
Caſe of Mood and Ingerſole; for there a Man — 4 _ _ 
having Land in three Vills deviſeth the Land 18. 481, 
of a Vill to each Son; and if any of his Sons © 
die, that then the one of them to be Heir to 
the other, In this Caſe there were no Re- 
mainders, nor any-other Eſtates given to the 
younger Sons but an Eſtate for Life in Poſ- 
ſeſſion z but upon the Neath of his eldeſt 
Son, his Heir took his Part by Deſcent z and 
the true Reaſon of the Judgment ſeems to 
be, becauſe the Words, If any of his Sons 
die, that then the one to be the Heir te the 
Uther, were void for the Uncertainty which 

of 
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3 Co. 19, 20, 
Oe. 
Boraſton's 
Caſe. 

Pollexf. 486. 
3 Go. 21. 


Law of Deviſes 


of the two Survivors ſhould take when the 


eldeſt died. 


A. deviſed Lands to his Executors till 
his Son ſhould come of Age; and when his 
Son ſhould come of Age, then he ſhould 
injoy the Land for him and his Heirs. This 
is a Remainder executed in the Son, and no 
Contingency ; for the Words when and hen, 
in this Caſe, only denote the Time when the 
Remainder is to execute, and will no more 
make the Remainder contingent, than in the 
common Cafe where a Leaſe is made for Life, 
or for Years; and after the Deceaſe of the 


Leſſee, or Expiration of the Term, then to re- 


main to another: Here though the Words be 
after the Term that it ſhall remain, yet it 
is a preſent and no contingent Remainder ; 


for where Words refer to that which mot 


Cro. Jac. 695. 
Chadeck v. 
Cooley. 


Dyer 303. b. 
Cro. Fac. 656. 
1 Jentr. 224. 
Hob. 33. 


needs happen, there ſhall be no Contingency. 

A Man having two Sons deviſed Parcel 
of his Lands to one of them and his Heirs, 
and the reſt to the other and his Heirs ; and 
farther willed, that the Survivor ſhall be 
Heir to the other, if either dies without Iſſue. 
The Deviſees were Tenants in Tail, with Re- 
mainders in Fee executed of each other's 
Part. 

A. having Iflue five Sons, his Wife being 
enfient, deviſes two Thirds of his Lands to 
his four younger Sons, and the Child n 
ventre ſa mere, if it were a Son, and their 
Heirs; and it they all die without Iſſue Male 
of their Bodies, or any of them, that the 
Lands ſhall revert to the right Heirs of the 

Devi 
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Deviſor : By this Deviſe the youpger Sons 
were Tenants in Tail in Poſſeſſion, with croſs 
Remainders to each other, and no Part ſhall 
revert to the Heirs of the Deviſor, till all 
the younger Sons be dead without Iſſue Male 
= of their Bodies. 

But where a Man having three Sons, and c,, 44.655: 
ſeiſed of three Houſes, deviſed a Houſe to Gibert v. 
each Son and his Heirs, with this Proviſo, Witty & at. 
That if all his ſaid Children ſhall die without 
* JIflue of their Bodies lawfully begotten, that 
” then all his ſaid Meſſuages ſhall remain and 
be to J. S. and his Heirs, In this Caſe there 
ſhall be no croſs Remainders to the Sons, but 
upon the Death of any one of them, his 
Part ſhall go immediately to J. S. who is 
not obliged to wait till they all die without 
Iſſue, and then to take it all together. 

A. being ſeiſed of two. Meſſuages, and Bendl 212. 
having a Son and two Daughters by three Dyer 330. B. 
ſeveral Venters, deviſed one Meſſuage to B. _ 267. 
his Daughter in Fee, another to C. his _ _ 
Daughter in Fee; and if C. died before her 
Age of ſixteen Years, B. then living, then 
her Part to go to B. in Fee; and if B. died 
without Iſſue, living C. then C. to have her 
Part to her and her Heirs; and if both his 
ſaid Daughters died without Iſſue, then both 
of the Meſſuages ſhould go to his Son in 
Fee. C. died without Iſſue, and her Part 
went to the Son, and not to the ſurviving 
Daughter, becauſe the laſt Clauſe created no 
crols Remainder, 
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J. S. having a Son and four Daughters, 
and being ſeiſed of Lands in Fee, and of a 
long Term, deviſes all his Eſtate in D. where 
the Freehold lies, and likewiſe in S. where 
the Term is, to his Son and his Heirs, and 
if he die without Iſſue unmarried, then to 
his four Daughters, and if he marries and 
dies without Iſſue then living, and having a 
Wife, then after the Death of ſuch Wife, 
likewiſe to his four Daughters. Holt, for 
the Plaintiff in the Writ of Error, made two 
Points: Firſt, whether hereby an Eſtate in Tail 
of the Freehold Lands paſſed to the Son, and 
the Remainder to the four Daughters, or 
whether the Eſtate to the Son was a Fee, 
and it came to the Daughters by way of 
executory Deviſe; and that it was a Fee to 
the Son, and good to the Daughters by way 
of executory Deviſe, he cited 2 Cro. 590. 
Roll. Tit. Eftatc, $35, 836. and this Point was 
yielded by the Counſel on the other Side. 
But to the 2d Point, if this Remainder of the 
Term was good to the four Daughters, he 
argued” that it was, and cited Dyer 74, 
358. Com. 590. 2 Cre. 460. and ſaid that 
the Reaſon of the Reſolution in Child and 
Bayley's Caſe was, for the Repugnancy, for 
having firſt deviſed it to the Deviſee and his 
Aſſignees. This was oppoſed by the other ſide, 
and Child and Bayley's Cafe relied on; as 
alſo Roll. Tit. Deviſe, 611. Leventhorp and 
Aſhley's Caſe. Time was given for further 
Argument: Holt cited Com. 590. and Lowe 
and Mindbam's Caſe, 22 Car. 2. reported in 

| Mog. 
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Med. 50. M. +5, Car. 2. B. R. Sommers and 


Gibbon, Skin. Rep. 144. 
An executory Deviſe need not veſt as a Re- 


mainder muſt, eo inſtante that the particular 


Eſtate dename but that the Law would 
ſupport it without a particular Eſtate, and ex- 
pect it ſhould take, per Scroggs, who cited the 
Caſe of Snow and Cutler, 19 Car. B. R. But 
North anſwered, that then there muſt be an 
apparent Intent of the Deviſor, that it ſhould 
not till a certain Time, notwithſtanding the 
particular Eſtate determines; and that he ſaid 
was the Caſe of Show and Cutler, for there 
the Deviſe was to the Heir of J. S. when he 
comes to the Age of fourteen Years. Hil. 
1677, vide 1 Freem. Rep. 244. 

A Will ſhall never operate by way of exe- 
cutory Deviſe, if it may take Effect by way 
of Remainder, 7z. e. if there is a particular 
Eſtate ſufficient to ſupport it. Carth. 310 

Favourable Diſtinctions have been always 
admitted to ſupply the Meaning of Men in 
their laſt Wills; and therefore a Deviſe to A. 
till he be of Age, then to B. and his Heirs, 
this is an Eſtate for Years in 4. with a Re- 
mainder in Fee to B. and if ſuch a Deviſe to A. 
who is alſo made Executor, or for Payment of 
Debts, it ſhall be for a certain Term of Years, 


i. e. for ſo long as according to Computation 


he might have attained that Age, had he 


lived. Contingent Remainders are at the 


Common Law, and ariſe upon Conveyances 
as well as Wills; one may limit an Eſtate to 


A. the Remainder to another, and ſo it may 
he 
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be by Deviſe, if the Intent of the Parties 

will have it ſo; but as at the Common Law 
all contingent Remainders ſhall not be good, 
fo in Wills no ſuch Latitude is given, as if 
none could be bad; they are ſubject to the 
fame Fate in Wills as in Conveyances. An 
executory Deviſe needs no particular Eſtate 
to ſupport it, for it ſhall deſcend to the 
Heir till the Contingency happen; it is not 
like a Remainder at the Common Law, which 
muſt veſt eo inſtante that the particular Eſtate 
determines; but the Learning of executory 
Deviſes ſtands upon the Reaſons of the old 
Law, wherein the Intent of the Deviſor is to 
be obſerved ; for when it appears by the Will 

that he intends not the Deviſee to take but 
in futuro, and no Diſpoſition being made 
thereof in the mean time, it ſhall then de- 
ſcend to the Heir till the Contingency hap- 
pens; bur if the Intent be that he ſhall take 
in preſenti, and there is nc Incapacity in him 
to do it, he ſhall not take in futuro by an 
executory Deviſe. Per North C. J. Hil. 29 & 
30 Car. 2. C. B. 2 Mad. 291, 292. 

In caſe of executory Deviſes there can be 
no Limitations over. 4 Med. 2 59. 

One deviſes all his Lands after the Death 
of his Executors to 4. and his Heirs for 
ever ; but if he dies leaving no Son, then to 
B. This is a good executory Deviſe to B. if 
A. dies without Iſſue, becauſe the Contin- 
gency muſt happen within the Compaſs of 4 

ife, and ſo no Danger of a Perpetuity. 
Prec' in Chan” 67. 

An 
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An executory Deviſe to ariſe within the 
Compaſs of a reaſonable Time is good; 
twenty, nay thirty Years have been thought 
. a reaſonable Time; ſo in the Compaſs of a 
Life or Lives; for let the Lives be never ſo 
many there mult be a Survivor, and ſo it 
is but a Length of that Life; but the Court 
were for not going one Step farther, becauſe 


theſe Limitations make the Eſtate unaliena- 


ble, every executory Deviſe being a Perpe- 
tuity as far as it goes, viz. an Eſtate una- 
lienable, though all Mankind join in the 
Conveyance. Salk. 229. = 

Deviſe to the firf# Iſſue Male of A. (A. 
having none at that time) is void. Vide 
Ca. in B. R. temp. W. 3. 278. Salk. 229. 

J. S. being Tenant for Life, with Remain- 
der to his Wife for Life, Remainder to his 
own right Heirs, 20 O#. 1683, made his 
Will thus, viz. © tem, my Land at V. my 
„Wife M. is to enjoy for her Life, after 
her Death it of Right goes to my Daugh- 


ter Elizabeth for ever, provided ſhe has 


5 Heirs; but if my ſaid Daughter dies be- 
fore her Mother, or without Heirs, and 
© my ſaid Wife M. ſhall marry again, and 
* ſhould have Heirs Male, I bequeath all 
my faid Right in V. Fc. to her Heirs 
Male by her ſecond Huſband, thinking I 
can never ſufficiently reward her Love; 
provided if my faid Wife ſhould marry 
* again,” and fail of Heirs Males, and my 
* Daughter ſhould fail of Heirs, then I de- 
** viſe go l. Annuity out of V. Cc. to my 
3 « Bro- 
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4 Brother D. S.“ And deviſed ſeveral other 
Annuities charged on the Lands to ſeveral 
Perſons, who were his Heirs at Law, but he 
made no Deviſe of the Land to any one. 
The Wife married a fecond Huſband, and 
had Iſſue Male, but died before Elizabeth 
the Daughter, who died without Heirs. In 
Ejectment, the Leffors of the Plaintiff were 
Heirs at Law, and the Defendant was the 
Heir Male of the Wife by the ſecond Huſ- 
band. On the Trial a Caſe was made for the 
Opinion of the Court: Firſt Objection was, 
that the firſt Clauſe was a Deviſe to the 
Daughter in Fee, but yet that was afterwards 
controuled and qualified by ſubſequent Words, 
and it was intended to be to her and the 
Heirs of her Body only. Per Cur', The Per- 
ſon to whom the Deviſe over is, i. e. Heirs 
Male of the Body of the Wife by the ſecond 
Huſband, he is a Stranger, and where the 
Deviſe over is to a Stranger, that will not 
alter the Conſtruction of the Will from what 
it would have been without it; ſo that it will 
continue a Deviſe to E. in Fee-fimple; fo is 
2 Cro. 415. and it is Law now, and not to 
be drawn in Queſtion, though it was once 
diſputed. A Devile to a Stranger will not alter 
a poſitive Deviſe to a Perſon and his Heirs. 
---But when this Deviſe is over of a Rent- 
Charge, or Annuities charged on Land to the 
Heir at Law, and ſhews what was meant by 
Heirs in the firſt Place, then it will be a De- 
viſe to E. and the Heirs of her Body, Re- 


mainder to the Heirs Male of the Body of the 
Wife, 


and Reowneations, 


Wife, with a Deviſe over to theſe Annuitants; 
and there is no Difference whether tlie Devile 


over be of the Lands, or of an Annuity : 


charged on them, becauſe in the laſt Place 
he could never intend the Lands themielves 
ſhould paſs to the Perſons to whom he had 
given the Annuities. Secondly, per Cur”, the 
firſt Clauſe is not a Deviſe to the Wife, or 
to E. for they were ſettled upon her for Life, 
and what is faid as to the Daughter, is only 
a Declaration of the Deviſor what the Eſtate 
and Condition of the Eſtate was, and how 
ſhe was to enjoy it; and he could not fay 
of Right (we) was to enjoy them, if ſhe 
claimed under the Will : The Conſequence 
of this is, that the Lands deſcended to E. 
as Heir at Law, and the Deviſe to the Heirs 
Males of the Wife by a ſecond Huſband will 


be contingent ; firſt, Whether E. ſhould die 


in the ie of the Wife, which muſt 
happen within the Compaſs of a Life; next 
Contingency, if the Wite ſhould marry, Sc. 
and have Heirs of her Body by a ſecond 
Huſband. ——-But though, as in Lloyd and 
Cary's Caſe, ſhe might have Heirs after his 
Death, and not within the C ompaſs of a Life, 
yet ſo near as there could be no Inconveni- 
ence if it ſhould take effect (as) an execu- 
_ tory Deviſe in ſuch a Caſe. But this is not 
ſo here; for if the Words are taken disjunc- 
tively, if my Daughter dies in the Life-time of 
her Mother, or without Heirs, the Contingency 
never happened, becauſe the Daughter 4ur- 
yived the Mother; ſo the Deviſe could never 


U 


Þ take 


66 


{a) Flix. in 


the original, 
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take effect, but will be void. If taken copu- 
latively, and (or) taken for (and) here it will 
be hard to turn Words out of their natural 
Senſe and Import, unleſs there be a plain In- 
timation of the Intent of the Devilor ſo to do. 
How doth the Deviſor intend it copulatively? 
What Occaſion is there for it? For if the 
Daughter ſurvived the Mother, he might in— 
tend it for her in Fee; why ſhould it be taken, 
if my Daughter dies without Heirs in the Life- 
time of Eliz. (a)? Thirdly, But if it were fo, 
the Deviſe over cannot take effect, becauſe the 
Contingency never happened. Fourthly, But 
the Death of the Daughter without Heirs is 
too remote, and Deviſe over is void. The 
Deviſe of the Annuities is to take effect in 
the Nature of a Remainder; and if the firſt 
cannot take effect, all that comes after it 
cannot take place, it being not to take effect 
but as a Remainder, and then not at all: Next 
if the Wife ſhould marry again, and have a 


Son, and ſhould die without Heirs Males, 


this is all too remote, and ſo the Deviſe 
over is void, becauſe to commence upon a 
Contingency too remote; and it it cannot be 
good by way of executory Deviſe, then it 
muſt be by way of Remainder ; and it can- 
not be good as a Remainder, becauſe there 
is no particular Eſtate to ſupport it to any 
one; for there was no particular Eſtate at all, 
what went before being only a Declaration 
ef what did belong to the Daughter, and as 
this contingent Remainder had no particular 
Eſtate antecedent to it, it is void. Not good 

as 


and Revecations. 


as an executory Deviſe, becauſe the Contin- 
gency never happened, or if it did happen, 
it was too remote, and ſo void, and there- 
fore the Heirs at Law have a good Title. 
Fiſthly, If the Son of the Wife by the ſe- 
cond Huſband could take, he would take a 
Fee-ſimple, fo that the Teſtator was miſta- 
ken in the Law; for he thought he had de- 
viſed to him but an Eſtate-Tail. Judgment 
for the Plaintiff, E. 7 Geo. 1. B. R. Wright 
and Hammond, 2 Abr. Eg. 338. pl. 11. Vin. 


Ar. Tit. Deviſe (L. 2.) Ca. 32. S. C. in toti- 


dem verbis. 

A. ſeiſed in Fee has two Sons, B. and C. 
both unmarried, and deviſes his Lands to 
Truſtees for five hundred Years in Truſt to 
pay 30 J. per Annum to his eldeſt Son B. for 
Life, with Power of Diſtreſs, and on ſeveral 
other Truſts (ſome of which are remote) Re- 
mainder to the firſt and every other Son of 
B. in Tail, Remainder to C. the ſecond Son for 
Life, Remainder to his firſt, Sc. Son in Tail, 
Remainder over. By the better Opinion this 
is a good executory Deviſe to the firſt Son of 
B. T. 1722. Gore and Gore, in B. R. 2 Will. 
28. 

A. deviſed a Term for Years to his Wife 
for Life, Remainder to his Son and Daugh- 
ter; this is an executory Deviſe. 2 Mod. Ca. 
in Law and Eg. tor. 

A. ſeiſed in Fee, and having three Sons, 
G. E. and R. deviſed Black-acre to G. his eld- 


eſt Son and to his Heirs, and White-acre to 


E. his ſecond Son and his Heirs, and a Rent- 
1 Charge 
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Charge of gol. per Aunum iſſuing out of 
bite acre to R. and his Heirs; Proviſo that 
if either of his Sons ſhould die without Iſſue, 
the other two living, fo as his Eſtate in 
Lands ſhould come to the other two Sons, 
then the Rent ſhould ceaſe. G. died, leaving 


Iſſue the Defendant, and R. died ſans Iſſue; 


fo that this Contingency could never happen, 
becauſe C. had Iſfue, and he being dead, and 
K. alſo without Hue, their Eſtates in Lands 
could never come to two, where E. alone 
was ſurviving ; ergo the Rent-Charge muſt 
deſcend to Detendant as Heir at Law, being 
the Son of C. the eldeſt Son of the Teſta- 
tor, for this is an executory Deviſe to two 
on the Contingency of one dying in the Life- 
time of the other two, which Contingency 
muſt ariſe within the Compatls of one Lite, 
otherwiſe it is void; for it 1s plain that the 
Feftator intended this Benefit of Survivorſhip 
during his Sons Lives only. Judgment for 
Defendant. 1 Mod. Ca. in Low and Equity 
4 
l Deviſe of a perſonal Eſtate to A. for Life, 
and afterwards for her Children, the yearly 
Intereſt and Produce to be for their Mainte- 
nance, until the Sons ſhould be twenty-one, 
and the Daughters eighteen, at which reſpec- 
tive Ages their reſpective Portions to be 
paid them, and for want of ſuch Iſſue, then 
to B. A. dies without Iſſue, the Deviſe over 
to B. good, the Words | for want of ſuch I, 


fas) being the ſame as | for want of fu 


Children). 2 Will. Rep. 421. 


A Con- 


. 


and Revocation. 


A Conſtruction in favour of executory De- 
viſes to ſupport the Intent of the Teftator, 
will be made either in the Courts of Law 


or Equity, if it may be done conſiſtently 


with the Rules of Law. Ca in Eg. temp. 
Talbot 44. 

An executory Deviſe of an Eſtate of In- 
heritance to a Grandſon unborn, when he 
mall attain the Age of twenty-one Years, is 
good, and there is no Danger of a Perpe- 
tuity. Ca. in Eg. temp. Talbot 228. 

Teſtator deviſed to 4. and his Heirs, and 
f he die before twenty-one, then to B. and 
his Heirs; A. died before twenty-one, but 
B. died before him, yet B.'s Heir may take 
under the executory Deviſe. Vide 2 Abr. Eg. 
242. C. 21. cites Vin. Abr. Tit. Deviſe (L. 2.) 
Ca. 38. 

In the Caſe of King and Withers (11 July 
1725.) a contingent Deviſe of a perſonal 
Eſtate was held to be not a Poſſibility only, 
but an Intereſt veſted and tranſmiſſable, per 
Lord Talbot, and affirmed in Dom? Proc“. 


ibig. 


F123 Of 
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Of Terms fr Years, and uncer- 
tain Intereſt. 


Ai 8 Co. 96. a FF a Man deviſes his Land to his Execu- 

} Cro.Eliz 315. J tors for Payment of his Debts, and until 

| 1 Ro. 467-329: they are paid the Remainder over, there is 

Ul 2 no Doubt but the Remainder is good; but 

| 8 the Queſtion was, What Eſtate the Executors 
had ? For there being no particular Eſtate ex- 
preſſed, if they ſhould adjudge an Eſtate for 
Life, then their Eſtate might determine be- 
fore they received ſufficient to anſwer the 
End of the Deviſe; for on their Death it 
could not go to their Executors; therefore it 
was adjudged an uncertain Intereſt, which 
ſhould go from Executors to Executors for 
Payment of Debts. 

i Ro. £6r.831. If a Man poſſeſſed of a Term for Years 
deviſes the Lands to another generally, the 
Deviſce ſhall have all the Term without any 
Limitation to determine upon his Death, 

Co. 20 3. A. deviſes his Lands to his Executors till 
1 Chan Cases his Son comes of Age; the Profits to be im- 
$13, ployed in the Performance of his Will; tho' 

the Son dies before he be of Age, yet the 
Intereſt of the Executors continues till he 
might have been of Age, if he had lived; 
for ſince the Intention of the Deviſor governs 
in Wills, it might deſtroy that, if the Exe- 
rutors Intereſt ceaſed on the Death of the 
Son; for it is reaſonable to believe that the 


Teſtator 
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Teſtator found on a Computation, that the 
Profits of the Land would in that Time an- 
ſwer his Debts, &c. ſo that this is a good De- 
viſe of the Term until the Son ſhould be 
Twenty-one, though he died before. 
For this Reaſon it was adjudged between Cre. Elix 25 2. 
Smith and Haveris, that if a Man deviſed 
Land to his Wife until his Son was of Age, 
to provide his Children with Neceſſaries; 
that if the Wife died before the Son was of 
Age, yet her Intereſt did not determine by 
her Death, becauſe it was not Matter of 
mere Confidence; but, according to the 
Judgment in Dyer, it ſhall go to her Exe- 
cutors. | 
But if the Deviſe had been, that the Land 2 Zen. 221. 
ſhould deſcend to his Son, but that his Wife 
| ſhould take the Profits thereof until the full 
Age of his Son, for his Education, here is 
nothing deviſed to the Wife but a mere 
Confidence that ſhe ſhall take the Profits for 
the Education of her Son; and by the Will 
ſhe is but in the Nature of a Guardian or 
Bailiff for the Benefit of the Infant, which 
determines by her Death, and her Admini- 
ſtrator ſhall not meddle. 
A. deviſes his Lands to B. and C. and the 4 Ce. 82. 
Survivor of them, until 8004. be raiſed out 
of his Lands; it was adjudged, in Corbet's 
Caſe, that B. and C. ſhould have the Land 
no longer than they might have received out 
of it the Profits; and if a Stranger enters C, Elz. 800. 
after the Death of the Deviſor, they may 
have their Action for the Meſne Profits, but 
F'4 cannot 


— 
0) 


2 Sid. 15 1. 


1 Ro. . 15. 831. 


3 Lev. 204, 
265. 


Date v. Earl. Body, the whole Term is veſted in A. and 


Law of Deviſes 


cannot hold the Land longer than the Sum 
might have been levied ; for if that were al- 
Dee d, they might fakes it an eternal Charge 
on Ke Heirs Et hate + but if the Heir himſelf 


enters and diſturbs them, they may hold 


over, for the Heir ſhall have no Benefit of 
his own Wrong, or they may have their Ac- 
tion againſt him, at their Election. 

A Term was deviſed to B. and if he died 
within it, the Reſidue to go to C. after he 
attained his Age of Twenty-one Years, B. 
died, and then C. died before he came to 
that Age : : By this Deviſe B. had the whole 
Term in him ; for if a Termor deviſes his 
Houſe or his Term without more Words, 
the Deviſee has the whole Term, and the 
Reſidue of it was to go to C. on a precedent 
Contingency ; which was when he came of 
Age, which never happened; and conle- 


_ quently his Executors can never have it; and 


the Executors of the Deviſor have neither an 
Intereſt nor a Poſſibility of one, becauſe he 
made a total Diſpoſition of the Term; as if 
a Copyholder for Life, ſurrenders to the 
Uſe of B. for Life, who is admitted, and 
dies in the Life of A. A. ſhall have no Bene- 
fit by ſurviving him, becauſe the whole In- 
tereſt was ſurrendered ; therefore it was ad- 
judged in the pr incipal Caſe, that the Exe- 
cutors of B. ſhould have the Remainder of 
the Term. 

If a Term for 1000 Years be deviſd to 
A. the Remainder to B. and the Heirs of his 


B. 
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B. has only a Poſſibility, and no Intereſt 
veſts in him until the Death of A. becauſe by 
the ſtrict Rules of the Common Law an 
Fftate-of Frechold is greater than any Term 
for Years. | 

A Copyholder deviſed his Lands to A. and B. 42. 
B. his two Sons, and to the Heirs of their A * 

: . opley. 

two Bodies begotten, and wills that each of Ge. Jar. 259. 
them ſhall enter at their ſeveral Ages of Yelvere. 185. 
Twenty-one . Years; and that his Executors The Reaſon 
ſhould take the Profits until they came to ee Be 

n- 
their ſeveral Ages of Twenty-one Years; the try of one 
Executors may take the Profits until they Jointenant is 
are both of full Age; for the Will is no the Entry of 
more, than that his Executors ſhall take the both. 
Profits of the Land until they accompliſh 
their ſeveral Ages of Twenty-one Years, and 


then they ſhall have the Land jointly. 
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Vangh. 261. 


2 Leen. 260. 
1 Ro. Abr. 8 43. 
13H. 7. 17. 6. 


Cro. Far. 75. 


Rep. in Eg. 39. 


Boutell v. Mo- 
hun Tilden. 
Bro. Dev. 5 2. 
2 Sid. 53. 
Faugb. 265. 
2 Lev. 207. 
Smartle v. 
Scholar. 
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Of Deviſes by Implica!i911. 


1 Law in conveying Eſtates did not 
regularly ſuffer any to paſs by Implica- 
tion, becauſe it is a Manner of transferring 
no Way agreeable to the Plainneſs and So- 


lemnity of the Law; as if A. ſurrender to 


the Uſe of D. and B. and the longeſt Liver, 
and for Want of Iſſue to B. the Remainder 
over to C. this being a Conveyance by Law, 
was but an Eſtate for Life to B. and no 
Eſtate-Tail by Implication; but as there has 
been great Favour and Latitude allowed in 
the Diſpoſition of Eſtates by Will, and in 
Conſtruction of them, the Judges to ſupport 
the Intent of the Deviſor, where it is very 


apparent, have admitted Eſtates by Implica- 


tion, though to the Diſinheritance of the 
Heir at Law. 

As if A. deviſes his Land to his Heir after 
the Death of his Wife, this is a good Deviſe 
to the Wite for her Life by Implication ; for 
by the expreſs Words of the Will, the Heir 
is not to have it during her Life; and if the 
Wife has it not, none elſe can; for the Exe- 
cutors cannot meddle with it; but they 
doubted in Horton's Caſe in Cro. Fac. if the 
Deviſe had been to a Stranger after the Death 
of the Wife, whether ſhe ſhould take any 
Eſtate; for that 1s but a Demonſtration when 
the Eſtate of a Stranger ſhall commence, and 
it ſhall go to the Heir in the mean time; 

Who 


aud Revacations. 


who ought not to be diſinherited without 


the apparent Intent of the Deviſor; and the 


Authority of Brook is directly againſt that 
Opinion; for, he ſays, if a Man wills that I 
ſhall have his Land after the Death of his 
Wife, that ſhe hath an Eſtate for Life by 
Implication ; yet the later Authorities have 
ſettled that Point, and with great Reaſon 
have preſerved the Right of the Heir, unleſs 
the Implication neceſſarily excludes him, as 
it does in the principal Caſe. 


But if a Man deviſes all his Paſture Lands Yaugh. 262. 
in D. to his youngeſt Son; and alſo wills Cre. Car. 368. 


that all Bargains, Grants, Sc. which he had 
from C. ſhould be to his youngeſt Son and 
the Heirs of his Body ; here it was reſolved, 
that the youngeſt Son ſhould not have an 
Eſtate-Tail in the Paſture of D. by Implica- 
tion; for the Words of a Will to diſinherit 
the Heir at Law, muſt be very plain, and 
have a clear and apparent Intent; and this at 
moſt could have been but a poſſible Implica- 
tion, that the Deviſor might have intended 
his Son an Intail in the Paſture; which is not 
ſufficient to deſtroy the plain Title of Deſcent 
to the Heir at Law. 


A. leaſes upon Condition that the Leſſee cn. Fac. 75. 
ſhall not alien to any beſides his Children : Yaugh. 266. 
The Leſſee. deviſes the Term to H. his Son, Ko. Abr. 844. 


after the Death of his Wife; it was adjudged 
that the Deviſe was no Breach of the Condi- 
tion, for the Wife took no Eſtate by Impli- 
cation, for there can be here but a poſlible 
Implication at moſt, and ſince the Intent 1 

the 


75 
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Keb in Eg 137. 
Piggot v. 
Faux ics. 


Cre. Fac. 75. 
ecutors after the Death of the Wife, ſhould 


Fawgh. 361. 


Floor pl. 24. 
Favgh. 265. 
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the Deviſor is the beſt Rule to conſtrue Wilts 
by, it would be abſurd to fay, that the De- 
viſor intended to convey fuch an Eſtate 
which muſt forfeit his own; therefore the 
Executors ſhall have it white the Wife lives. 
A Man makes a Perfon Exccutor of al! 
his Goods, Lands and Chattels, and leaves 
no Lands, but Lands of Inheritance; theſe 
Words will not paſs the Lands to the Exe- 
cutor, becauſe the Heir ſhall not be ditin- 
herited without a neceſſary Implication in 
them, for they do not fignify a Diſpoſition 
of thoſe Lands to the Executor. 
Pere, If it had been deviſed to the Ex- 


ſhe have an Eſtate for Life, or ſhould the 
Executors have it during her Life, to per- 
form his Will, and after her Death as Le- 
Tatees ? 

A. ſeiſed of a Manor, Part in Demefres, 
and Part in Services, devifed all the De- 
meſnes to his Wife, expreſsly for Life, and 
all the Services for fifteen Years, and then 
deviſed the whole Manor to a Stranger after 
her Death; it was reſolved, That the laſt 
Deviſe ſhould not take effect till after her 
Death; and yet ſhe ſhould not have the 
Services for her Life by Implication, but 
that the Heir ſhould injoy the Services after 
the fifteen Years, while the {til} ved; for 
there appears no neceflary Implication, that 
the ſhould have the whole for ber Life, 
with an Excluſion of the Heir, and a poſſi- 
ble Implication is not ſufficient to exclude 

him: 
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um; for nothing but the apparent Intent of 
the Deviſor can do that; but if the Deviſor 
had faid, That after the Death of his Wife 
and the Stranger, the Heir ſhould have the 
Manor; there the Wife by neceſſary Implica- 
tion ſhall have the whole Manor for her Life; 
{or the Deviſor's Intent is plain, That the 
Heir is not to have the Manor while the 
Stranger and the Wife live, and the Stranger 
cannot take any Thing while ſhe lives. 
From this it appears that the Rule, v2. Co. Ex. 16. 
Where a Devitee takes any Thing by an ex- 
preſs Deviſe, he ſhall not have any other 
Thing deviſed by the ſame Will by an Im- 
plication, is deſtroyed by the Diſtinction of a 
neceſſary and a poſſible Implication ; for the 
former Cafe proves that a neceſſary Implica- 
tion will give an Eſtate, though the Deviſee 
took by an expreſs Deviſe before, and a poſ- 
ſible Implication is ſufficient in no Caſe to con- 
vey an Eſtate in Diſinheriſon of the Heir, for 
that is the principal Point between Gardiner 
and Sheldon in Vaughan, where the Words of 
the Will appear to be, That in caſe my Son 
G. and M. and K. my Daughters, die without 
Iſſue of their Bodies, then my Lands to remain 
to my Nephew V. It was judged, that the 
Deviſe to G. being Son and Heir, was void, 
and that the Daughters took no Eſtate by 
that poſſible Implication ; but their dying 
without Iſſue is only a Deſignation of the 
Time when the Nephew is to take. 
A. deviſed to his Wife 6007. to be paid 
to J. S. for the Payment of the Lands he 
purchaſed 
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1 Cb. Ca. 196, 


Neth V. 


Crompton. 
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purchaſed of him, and are already ſettled on 
her for her Jointure; the Lands were not 
ſettled on her; and adjudged they did not 
paſs by the Will by Implication ; for there 
appears no Intent that ſhe ſhould have them 
by the Will, and confequently they cannot 

aſs from the Heir at Law by Implication 
ſo that the Deviſor was only miſtaken as to 
the Settlement of them in his Life-time. 

A. deviſed all his Eſtate Real and Perſonal, 
for Payment of Debts and Legacies, and de- 
viſed 100 J. to his Heir at Law. This was 
decreed a good Deviſe in Fee, but no implied 
Truſt aroſe to the Heir at Law for the Sur- 
plus; for by that Conſtruction the Deviſee 
would have no Benefit by the Deviſe; beſides 
the Legacy of 100 J. to the Heir at Law, is 
in this Cafe an Excluſion of the Heir from 
any further Benefit. 

A. has Sons, B. and C. EY deviſes Part 
of his Lands to B. in Tail, and the other 


Part to C. in Tail, and if any of his Sons 
died without Iſſue, that the whole Land 


ſhould remain to a Stranger in Fee; C. died, 


vet the Stranger could not enter into his Part, 


for the other Brother took it by Implication, 
the Words of the Will being, That the whole 
Land ſhould remain to a Stranger, which he 
cannot have while either of the Sons or any 
Iſſue of their Body be living. 
Another Rule relating to Deviſes by Im- 
plication is this, That where the Deviſee 
takes a particular Eſtate of Inheritance by 
expreſs Words in the Will, ſuch Eſtate ſhall 
not 
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not be inlarged by Implication ; for ſince 

Deviſes by Implication are allowed in favour 

to Wills, that is where the Intention of the 

Teſtator may be preſumed, the Judges will 

ſupport it, though it be not expreſſed in 

plain Words, yet there is no Room for ſuch Dyer 17, 12. 
Conſtruction where the Deviſee hath an Eſtate Bend. pl. 114. 
given him by expreſs Words in the Will ; 7. 1 
for that would be to over-rule the plain | — 
Meaning of the Teſtator againſt his own 

Words. And therefore if A. deviſes to B. 

for Life, the Remainder to C. and the Heirs 

Male of his Body; and if it ſhall, happen 

that C. ſhall die without Heirs of his Body, 

then the Remainder to D. This is but an 

Eſtate in Tail Male to C. becauſe that Eſtate 

being given to him by expreſs Words, 

ought not to be over-ruled by Implication, 

that the Teſtator intended him a greater 

Eſtate by the Words, If be chance to die 

without Heirs of his Body. 

A Deviſe to A. and his Heirs Male, and if 1 Bu/#. 63. 
he dies without Heirs of his Body, then to Der in Mar. 
remain to B. in Fee. This too is but an; 7“ 
Eſtate in Tail Male to A. for the Law ſup- 
plies the Words of his Body; and ſince the 
Deviſor only gave it by expreſs Wards to 
him and his Heirs Male, it would be againſt 
his plain Words to let in his Iſſue Female by 
Implication, on the other Words, viz. If he 
dies without Heir of his Body. 

A. having Iſſue a Son and two Daughters Renal. 212 
by ſeveral Venters, the Son died leaving two Clatchr's Cale, 
Daughters, and then A. deviſes one of his _— , * b. 
| Meſſuages: ©97: 


820 
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Meſſuages to B. his own Daughter, and her 
Heirs for ever, and his other Meſſuage to C. 
his Daughter, and her Heirs for ever; and if 
B. died without Iſſue, living C. then C. ſhould 
have B.'s Part to her and der Heirs; and if 


C. die before the Age of ſixtcen Years, then 
B. ſhould have her Part in Fee ; and if both 


his ſaid Daughters ſhould die without Iſſue of 


their Bodies, then his Grand-daughters ſhould 
have the Meſſuages. C. died without Iſſue, 
having paſſed her Age of ſixteen Years, 


The Grand-daughters had Judgment for her 


Part; and the Words of the Will, viz. If 


his two Daughters died without Iſſue of their 


Bodies, did not create croſs Remainders of 
each other's Part by Implication, but only 
denoted the Time when the Heirs at Law 
ſhould have the Meſſuages. For, ſays the 
Book, No ſuch Implication will ſerve when 
there is an expreſs Gift and Limitation made 
to the Deviſees by the Teſtator himſelf. 

A. had three Sons, B. C. and D. and de- 
viſes Lands to C. and D. and if C. dies 


without Heirs, D. ſhall have his Part, and 


if D. dies without Heirs, B. ſhall have it. 


The Queſtion was, What Eſtate D. had in 


this Moiety ? For it was agreed that C. had 
an Eſtate-Tail by Implication by Force of 
the Words. ſubſequent to the Deviſe, 7. e. 
and if C. die without, Sc. Nudigate argued, 
That if the Teſtator had gone no farther, 
but only ſaid, I deviſe theſe Lands to C. and 
D. neither of them had had but an Eſtate for 
Life; and then, when the Teſtator by ſubſe- 


3 quent 
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quent Words inlarges the Eſtate of one of 
them, and retains it to the Part of one of 
them, (by ſaying B. ſhall have 7?) the Word 
it ſhall relate only to C.*'s Part, that was 
before deviſed to D. if C. dies without Heirs. 
And the Court inclined to this Opinion, 
That D. had but an Eſtate for Life in his 
Moieties, becauſe Implications that carry 
Eſtates ought to be plain and ſtrong, and 
ſo gave Judgment Nif. 1 Freem. Rep. 85. 

Where ah Eſtate is created by Implication, 
it muſt be a neceſſary Implication, as a Deviſe 
to the Heir after the Death of the Wife, the 
Wife takes an Eſtate for Life by Implication, 
becauſe it is plain his Interit was, that the 
Heir ſhould not have it till after her Death. 
Per Ld. Keeper. 2 Freem. 270. 

An Implication in a Deviſe to difinhetit an 
Heir, muſt eveh at Law be a neceſſary Im- 
plication. Prec* in Cban 484. | 

Where an Intail is granted by Implication, 
it is ever in Favour of ah Heir at Law, to 
whom no Eſtate being given by the Will, fo 
as to enable him to take by Purchaſe; and 
there being a Neceſſity, if he takes at all, of 
his taking by Deſcent; therefore to ſupport 
the Intention of the Teſtator, that the Heir 
ſhould take, the Law creates by Implication 
an Eſtate-Tail in the Anceſtor, to veſt it in 
the Iſſue by Deſcent. But where there is 
a Proviſion how it ſhall go to the Iſſue, this 
Reaſon intirely ceaſes. Lucas's Rep. 403. 

Deviſe of Land to the Teſtator's ſecond 
Son for his Life,- he or his Heirs payirg a 


(3 Rent 
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Rent thereout to the eldeſt Son for his Life, 
and after the Death of the ſecond Son and his 
Wife, Remainder to the firſt, &c. Son of the 
ſecond Son. The Wife of the ſecond Son 
had an Eſtate for Life by Implication, by the 
Opinion of Ld. C. Parker. T. 1718. Wills 
and Lucas, 1 Will. Rep. 472. But this 
Point was referred to the Judges of B. R. 
Ibid. 476. 

A Deviſe that if Villiam the eldeſt Son of 
the Teſtator ſhould happen to die without 
Iſſue, that then and not otherwiſe, after 
William's Death, he deviſed it over to his 
Son Richard and his Heirs; held that William 
took an Eſtate-Tai. by Implication. Comyns's 
Rep. 372. 

Deviſe of a perſonal Eſtate to a Daughter 
by a ſecond Wife, and if ſhe died before 
Twenty-one, or Marriage, and his Daughter 
by his firſt Wife ſhould have one or more 
Sons, then the Teſtator bequeathed his per- 


ſonal Eſtate to ſuch Son as ſhould firft attain 


the Age of Twenty-one ; but if no ſuch Son, 
then to F. $.-——The Daughter by his ſecond 
Wife died under Twenty-one and unmar- 
ried. The Daughter by the firſt Wife 
had a Son, during whoſe Infancy a Bill is 
brought to have the Produce of the perſonal 
Eſtate placed out and improved for his 
Benefit. The Court declared, That all the 
Intereſt, Income and Profits that had ariſen, 
or ſhould ariſe from the ſaid Eſtate, from 
the Death of the Teſtator's Daughter by his 
fecond Wife, ought from Time to Time ” 
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de accumulated, added to, and go along 
with the Surplus; and that in caſe the Plain- 
tiff died before Twenty-one, the Intereſt, 
Income and Surplus, muſt go and belong to 
ſuch Perſon and Perſons, as ſhould be intitled 
thereto, according to the Contingencies men- 
tioned in the Teſtator's Will. 3 Will Rep. 
306. by Way of Note. 


. 
a Al. ** 


What Circumſtances are neceſſary 


by 32 Hen. 8, and 29 Car. 2. 
/ | (a) Although 
(a) &c. - — — 
favourable in 


N the Circumſtances of a Will, the firſt their Con- 
that occurs is Writing, and this the Sta- ſtructions of 


tute makes abſolutely neceſſary to be done — n” 


in the Life of the Teſtator, the better I pre: Intention of 
ſume, to prevent all Frauds and Diſputes the Teſtator 
which this Manner of Conveyance will be may prevail; 
liable to; but here it will be neceſſary to Jet where the 


3 0 | Teſt 
diſtinguiſh between the Frauds that concern con 


Lands in Military Tenure, and thoſe of fame Diſpoſi- 
Burgage-Tenure and Gavel-kind; the former tion of his 


Sort, for the Reaſons before noted; were not 3 m the 
w would 


have done, had he been filent, or where his Diſpoſition is made in ſuch 
general Terms that his Intention is altogether doubtful and uncertain, 
and cannot be collected from the Words of the Will; or where the Teſ- 
tator is eſtabliſhing a Settlement againſt the Reaſon and Policy of the 
Law; in theſe Caſes the Judges have thought fit to reject the Will. 
2 New Abr. of the Law 79. 


G 2 | deviſeable 


Co. Litt. 111. 


Co. Flix. too. 
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deviſeable until the Statute 32 Hen. 8. and 
therefore the Circumſtances which it appoints 
in this new Diſpoſition of Land muſt be ob- 
ſerved ; but theſe are not requiſite in deviſing 
the latter; for the People of Kent, where the 
Cuſtom of Gavel-kind moſt prevails, happily 
ſecured their Land from any Innovation of 
the Conqueror ; ſo that after the Conqueſt 
they ſtill continued Free, and not ſubject 
to the Feudal Duties, the Preſervation of 
which hindered the Diſpoſition of other 
Lands; therefore that People ſtill continued 
their old Power and Cuſtom to diſpoſe 
of their Lands according to the natural No- 
tion of Property by Will, or Alienation ; ſo 
that Lands of this Tenure are not ſubject to 
the Circumſtances required by that Statute, 
becauſe they were deviſeable before. 

For the fame Reafons, Lands of Burgage- 
Tenure might after that Statute have been 
deviſeable by Will Nuncupative; for who- 
ever had the Seigniory of theſe Lands, the 
Fee-ſimple ſeems generally to have been in 
the Corporation, which rather intended the 
Improvement of Trade than the Military 
Services; and as an Encouragement to that, 
the Inhabitants or Tenants of thoſe Boroughs 
were allowed to diſpoſe of thoſe Lands by 
Will, for Proviſions for younger Sons ; the 
eldeſt being generally ſettled in his Father's 
Trade in his Life-time, and conſequently 

rovided for. 

A. declares to B. his Will was, That C. 


ſhould have his Lands; B. recited the Words, 
and 
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and aſked A. if that was his Will, who an- 


ſwered it was; B. wrote down the Words 
without the Appointment and Conſent of 4. 
in his Life; and this was adjudged a void 
Deviſe within the Statute, becauſe it was 
done without the Conſent or Command of 
the Deviſor, but of the Party's own Head ; 
but if B. had wrote the Will, and after- 
wards he had read it to 4. who had agreed, 
this ſubſequent Aſſent had made it as valid 
as if it had been firſt wrote by his Appoint- 
ment. 


If a Man expreſſes in a Letter, that his Mor 5 314 


Land after his Death ſhall go after ſuch a 
Manner; this has been adjudged a good 
Deviſe. | 

But, beſides this Circumſtance of Writing, 
which is called the Inception of the Will, 
there are others to be conſidered, viz. the 
Progreſſion or Publication of it, and Con- 
ſummation by the Death of the Teſtator; 
and we muſt carefully conſider his Ability 
and Intent at every one of theſe Times. 


For if A. be ſeiſed of ten Acres in Fee, 3 Ce. 31. 4. 
and deviſes all his Lands to B. and then P/. Com. 3 44. 


purchaſes Black-acre ; this ſhall not paſs by 


the Will, according to the Judgment in Brett 


and Rigdon's Caſe, for the Statute only im- 
powers Perſons having Lands to deviſe ; But 
A. had not Black-acre at the making his Will, 
and therefore not within the Statute ; beſides, 
ſince the Intent of the Deviſor is the beſt 
Rule in Wills, it will be very reaſonable to 


conclude, that he never deſigned to convey 
G 3 Black- 
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Pl. Com. 344 
a. 


Ventr. 241. 


3 Co. 31. B. 


Mcor pi. 
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Black-acre, ſince he had it not in his Power 
when he ſettled the Diſpoſition of his other 
Poſſeſſions. But if A. by his Will had de- 
viſed the Manor of Dale or Black-acre par- 
ticularly ſpecified, and afterwards purchaſed 
it; this Deviſe, they ſay, may carry the 
purchaſed Land, though the Deviſor had it 
not at the Time he made his Will, for there 
appears to be his Intent to purchaſe it for 
that End; ſo if in the former Cafe he had 

ubliſhed the Will after the Purchaſe, that 
would carry the Land, for that a Publication 
of a Will amounts in Law to a Making, and 
ſo is in the Nature of a new Will. 

If a Man orders another to write his Will, 
and to give Black-acre to J. S. and his Heirs 
and White-acre to F. N. and his Heirs ; the 
Writer ſets down the Deviſe to J. S. but be- 
fore the Deviſe to J. N. is written the De- 
viſor dies. Theſe being ſeveral and diſtinct 
Deviſes, J. S. may claim his, becauſe it was 
fully expreſſed and written according to the 
Intent of the Deviſor; but if the Writer had 
ſet down a Deviſe in Fee, where the Deviſor 
only intended an Eſtate for Life; or if he had 
made an Eſtate upon Condition, where the 
Deviſor mentioned an abſolute Eſtate; theſe 
are void Deviſes, becauſe they are no Way 
correſpondent to the Intent of the Deviſor; 


but it, in this laſt Caſe, the Deviſor upon 


Cre. Elix. ico. 
2 Rol. A6. 617. 


reading the Will had diſallowed of the Con- 

dition as no Part of his Will, but that it 

ſhould ſtand good for the reſt; this had 

made the Eſtate abſolute, according to w 
| r 
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firſt Intent of the Deviſor, though there had 
_ no Alteration in the Will during his 
Life. | 

A. agrees with B. for the Purchaſe of 1 Chas. Ca. 
Copyhold Lands, which were ſurrendered 39. 
out of Court to the Uſe of A. but before 
Admittance A dies ſeiſed of other Copyhold 
Land, having made his Will ſubſequent to 
the Contract, and thereby deviſed all his 
Copyhold Land to J. S. And it was ruled 
in Chancery, that the Copy hold agreed for, 
paſſed by the Will; for after Agreement the 
Purchaſer might in Equity recover the 
Land, and oblige B. to execute a Convey- 
ance; and until ſuch Conveyance executed, 
the Vendor ſtood ſeiſed in Truſt for the Pur- 
chaſer as he ſhould appoint; and therefore 
if after Articles agreed on for a Purchaſe, 
the Purchaſer deviſes the Lands, and dies 
before Conveyance executed, yet the Land 
paſſeth in Equity ; for though according to 
ftrict Notions of Law, the Deviſor hath not 
Lands within the Statute until a Conveyance 
be executed, and he thereby becomes ſeiſed 
of them ; yet after the Articles of Purchaſe, 
the Purchaſer is only conſidered as Maſter of 
the Land, and therefore in Equity will be 
allowed to diſpoſe of it. 

What amounts to a new Publication, and Pellexf. 548. 
the Effects thereof. A new Publication of a 1 Ve. 341. 
Will is in Effect making it a new Will; ſo © Cem. 344. 
that, after ſuch Publication, it has the Force 37%, a 
and Operation of a Will juſt made at the N. 4-617. 


Time cf ſuch Publication. Therefore if a Cr. F 493. 


G 4 Man 


38 
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Man deviſeth all his Lands, and afterwards 
purchaſes other Lands, and then new pub- 


| liſhes his Will; this new Publication has 


Pl. Com. 345 
2. 

Bretts v. 
R12aon, 

i Fentr. 341. 


made it a new Will, and conſequently by 
the Deviſe of all his Lands the new pur- 
chaſed Lands ſhall paſs ; for there is nq 
Neceliity to make any Alteration in this Caſe 
in the Will, becauſe the Words are ſufficient 
upon the new Publication, to carry all the 
Lands he is ſeiſed of at the Time of the 
Publication. 

Bur this muſt be underſtood with this Li- 
mitation, that the Words of the Will at the 
Time of the new Publication þe proper to 
convey, and ſufficiently denote the Perſon of 
the Deviſee; for if there be any Change be- 
eween the Time of the firſt making of the 
Will and the new Publication; in ſuch Caſe, 
the Publication will not alter the original In- 
tention of the Deviſor, nor the Import of 
the Words of the Will, ſo as to make the 
Perſons named in the Will to take in a dif- 
ferent Manner than was intended by the ori- 
ginal Words of the Will; and therefore if a 
Man deviſes Land to 7. §. and his Heirs, 
and J. S. dies in the Life of the Deviſor, a 
new Publication will not make the Heir of 
J. S. take by the Will; for though the De- 
viſe was to J. S. and his Heirs, "and from 
thence it appears to be the Intention of the 
Deviſor, that his Heirs ſhould. have the 
Land, yet becauſe they were named in the 
Will to take by Deſcent and Limitation of 


Eſtate, and not as a Deſignation of the Per- 


ſon 


and Revocations. 29 


fon that ſhould take immediately, the Deviſe 
was void, and the new Publication could not 
make it good ; for the Publication makes no 
Alteration in the Will, and has no ather Ef- 
fect than this, That it the Words be proper 
to convey and deſcribe the Perſon to take, it 
makes that Will, though of never ſo long a 
Date, to be as perfectly new as if but then 
made. 
Nor would it be any Alteration in the 
Caſe, if the Teſtator at 1 Time of the new * ht 
Publication had taken Notice of the Death Rigdon. 
of J. S. and thereupon had ſaid that the Ce. Ez. 422. 
Heir of J. S. ſhould be his Heir, and have e 353: 
all the Lands which J. S. ſhould have had, if 
he had ſurvived the Deviſor; for ſuch Words 
being never put into Writing (which the Law 
only takes Notice of) are of na Effect. 
J. S. made his Will in Writing, and de- 
viſed Lands to his Son J. S. and his Heirs. 
The Son died afterwards in the Life of the 
Teſtator, after whoſe Death FJ. S. made a 
Codicil, by which he gave Part of the Lands 
deviſed as aforeſaid, to a Stranger, and after- 1 Yentr. 344 
wards declared by Parol, that his Grandſon Sv. 
7. 8. ſhould have the Land which his Son P., , 6 
J. S. ſhould have had; yet neither the Pub- 2 Janes _ 
lication nor the Parol Declaration would Raym. 408. 
carry the Land to the Grandſon ; for it is 1 Med. 267. 
plain the Grandſon was not to take originally * 1 * 
by the Will; and it is as plain that the new 3 — 
Publication makes no Alteration in it; and | 
then the Parol Declaration being no Part of 
the "_ cannot change the Deviſe from 


7.8. 
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J. F. the Son to J. S. the Grandſon; for no 


Parol Declaration can carry Lands to one 
Perſon, when the Words of the Will plainly 
intend them to another; but when the De- 
viſor has two Sons named John, a Parol 
Averment will be allowed to prove which of 
them he meant; for ſuch Averment is con- 
ſiſtent with the Will, and whether the Elder 


or the Younger takes, it is ſtill Jobn the Son 


- takes, according to the Letter of the 
ill. 
If a Man deviſes certain Land, and after- 


1 Ro. Abr. 61 8. wards aliens it to a Stranger, and re- purchaſes 


it, and then ſhews his Intention that the ſaid 
Will ſhall ſtand as his laſt Will; this is a new 
Publication, and the Land ſhall paſs as if it 
had never been aliened by the Deviſor; for 
the Publication made it a new Will, and the 
Words of themſelves were ſufficient to carry 
the Land without any Addition. 

If a Man deviſes the Manor of D. to J. S. 
and then makes a Feoffment to a Stranger, 
but no Livery is made, and afterwards the 
Teſtator makes ſome other Alteration in his 
Will with his own Hanc, as changing his 
Executors, and makes other Alterations in 
the Legacies given of his perſonal Eſtate ; 
yet this ſeems to be no new Publication to 
paſs the Manor of D. for though the Feoffee 
by Omiſſion of Livery, was only Tenant at 
Will, ſo that the Deviſor had ſtill Power to 
convey ; yet the Feoffment without Livery 
was a Revocation of the Will; and the 
making of a new Executor, and the giving 

| Legacies 
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Legacies out of the perſonal Eſtate, having 
no Relation to the Land, was no new Pub- 
lication to paſs the Land, which was re- 
voked by the Feoffment. Quære. 

But if a Man deviſes all his Lands in D. Mer 404. 
and afterwards purchaſes more Lands in D. Cre. Eli. 493. 
and F. S. deſires to purchaſe from him the — 
Lands which he bought laſt; but the Deviſor pat. 

refuſes, and ſays, it ſhall go to the Execu- 
tors, who were likewiſe the Deviſees; and 
afterwards he annexes a Codicil to his Will, 
by which he makes a further Diſpoſition of 
his perſonal Eſtate, and then dies; this is a 
ſufficient Re-publication of his Will to paſs 
the new purchaſed Lands, for the original 
Words of the Will were ſufficient to carry 
the new purchaſed Land ; the Annexing the 
Codicil ſufficiently declared the Teſtator's 
Intention that it ſhould ſtand in its full 
Extent. | 

The Statute 32 Hen. 8. which firſt intro- 

duced this Diſpoſition of Land by Will, did 
not tie a Man down to the Ceremonies of the 
Civil Law, which in Civil Teſtaments re- 
quired ſeven Witneſſes ; but on that Statute, 
if it was written by the Deviſor himſelf, or 
by any other by his Direction, it was agreed 
a good Will within the Act. The Legiſla- 
tors in this might probably have followed 
the Reformation made in the ancient Civil 
Law by the Authenticks, by which a Father's 
Teſtament amongſt his Children was allowed 
to be good, if it was written either by his 
own Hand, or by any other by his Direction 
4 or 
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or Command ; but this Liberty was found 
inconvenient on this Account, that it fre- 
quently encouraged forged Wills, and Sub- 
ornation of Witneſſes to prove them; which 
Miſchiefs to prevent, the Statute of Frauds 
and Perjuries has declared, that all Deviſes 
of Lands and Tenements ſhall be in Writing, 
and ſigned by the Party deviſing, or ſome 
other in his Preſence, and by his Direction, 
and ſubſcribed in his Preſence by three or 
four Witneſſes, or elſe ſhall be void. 

And that no ſuch Deviſe in Writing ſhall 
be revocable, otherwiſe than by Writing, or 
by Burning, Tearing or Cancelling the ſame 
by the Teſtator, or in his Preſence, or by his 
Conſent. 

Upon this Statute it has been ruled in 
Equity, that a Will of Lands atteſted by 
three Witneſſes, who ſubſcribed their Names 
at the Requeſt of the Teſtator, though at ſe- 
veral Times, is a good Will, though the 
Witneſſes were never once preſent together. 

F. S. made his Will, and wrote it with his 
own Hand, and begun it thus; I J. S. make 
this my laſt Will and Teſtament ; but did not 
ſubſcribe his Name; yet this was adjudged 
a good Will, and ſufficient Signing by the 
Teſtator within the Statute to paſs Lands, it 
being fubſcribed by three Witneſſes in the 
Preſence of the Teſtator; for his Name be- 
ing written in the Will, it muſt be a ſuffi- 
cient Signing within the Statute, fince the 
Statute has not appropriated any particular 
Place in the Will, either Top, Bottom or 

Margin, 
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Margin, for that Purpoſe ; and therefore ne- 
ceſſarily the Teſtator is at Liberty to put it 
where he pleaſes. 


93 


If the Deviſor only put his Seal to the 3 Lev. 1. 
Will without ſigning it, this ſeems to be a 1 Stew. 69. 


ſufficient Signing it within the Statute ; be- 
cauſe Signing 1s no more than a Mark to di- 
ſtinguiſn a Man's Act, and Sealing is a ſuf- 
ficient Mark to know it to be his Will. 


If a Man makes his Will, and ſigns it as 18. 89. 90. 


the Statute directs, but the three Witneſſes L 


v. 


ſubſcribe their Names to it in a Room ad- Carth.79, 81. 
Joining to that where the Teſtator lay, but 3 Aud. 260. 


out of his Sight, ſo as he could not fee them S. C. 


ſubſcribe their Names; this is no good Will 
within the Statute to paſs Lands, becauſe the 
Witneſſes did not ſubſcribe their Names in 
the Teſtator's Preſence, as the Statute ex- 
preſly directs. 

A. makes his Will, and two Witneſſes ſub- 
{cribe their Names to it in his Preſence ; af- 


terwards he makes a Codicil, and by that 1Sh9w.68,88. 
confirms the Will in what is not altered, and Ee v. Lb. 


makes a Diſpoſition different in ſome Parti- 
culars from the Will, and one of the Wit- 
neſſes to the Will ſubſcribes the Codicil with 


a third Perſon; yet this is no good Will 


within the Statute, becauſe not ſubſcribed by 
three Witneſſes, for the third Witneſs that 
ſubſcribed the Codicil is no Witneſs to the 
Will, nor can he prove it; and the three 
Witneſſes muſt ſo ſubſcribe, to be able to 
prove the Whole, which the third cannot do 
| - this Caſe, becauſe he is not Witneſs to the 
ill. 


Money 


Carib. 35. 
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Money covenanted to be laid out in Land 
ſhall deſcend as Land; but he that is inti- 
tled to the Fee when purchaſed, may diſpoſe 
of this Money by a Will, though not atteſted 
by three Witneſſes. 2 Will. Rep. 171. 

Truſt of Lands limited to A. and his 
Heirs and Aſſigns, or to ſuch as he or they 
ſhall appoint; Ceſtui que Truſt deviſes theſe 
Lands by a Will atteſted by two Witneſſes, 
the Will is void, and will not operate as an 
Appointment. Bid. 258. 

A Will made beyond Sea of Lands in 
England, muſt be atteſted by three Witneſſes. 
Bid. 293. 

A younger Brother beyond Sea having con- 
tracted to buy a real Eſtate of his Elder 
Brother, makes his Will, charging the Eſtate 
with great Legacies; but the Will was at- 
teſted by only 0 Witneſſes ; he dies with- 
out Iſſue, and makes his elder Brother, who 
1s his Heir, Executor. The Heir may re- 
tain out of the Aſſets the Purchaſe-Money, 
though intitled to take the Land again as 
Heir. Bid. 29. 

Lands purchaſed after a Will were decreed 
to paſs purſuant to the Will. Vide Gilb. Rep. 
in Eg. 11. Lucas's Rep. 96. 

Copyhold ſurrendered to the Uſe of a Will 
ſhall paſs by a Will atteſted by one or two 
Witneſſes only, it paſſing by the Surrender. 
2 Will. Rep. 258.—But a Truſt or Equity of 
Redemption of Copyhold cannot paſs by 
ſuch Will. Bid. ö 
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A Will or Writing revoking a former Will 
muſt be ſubſcribed by three Witneſſes, but 
this need not be in the Preſence of the Teſta- 
tor. 1 Vill. 343. But in a Will deviſing 
Land the three Witneſſes muſt ſubſcribe in 
the Preſence of the Teſtator. Did. 

Teſtatrix ſigned and publiſned her Will 
before two Witneſſes, and next Day produ- 
ced the Will to a third Witneſs, and declared 
it to be her Will, but did not ſay her Name 
at the Bottom was of her own Hand- writing, 
nor ſigned it over again; but the Cauſe was 
ordered to ſtand over. Vide Barnardiſton's 
Rep. in Chan. 455. | | | 

A Witneſs to prove a Will of Lands ought 
to prove that the Will was executed in his 
Preſence, and alſo in the Prefence of the 
other two Witneſſes, and that they all ſub- 
ſcribed in the Preſence of the Teſtator. 
1 Will. 741. 

Money agreed to be laid ont and ſettled 
as Land may, if the Teſtator deſcribes it as 
perſonal Eſtate, paſs by a Will not atteſted 
by three Witneſſes, 3 Vill. 221. | 

When a Teſtator owns his Hand before the 
three Witneſles, who ſubſcribe in his Preſence, 
the Will is good, though all of them did not 
ſee Teſtator ſign the Will. Bid. 254. 

Republication of a Will of Lands muſt be 
before three Witneſſes, M. S. Notes. 

Teſtator ſays, My Will in the Hands of 
A. ſhall ſtand ; this amounts to a good Re- 
publication. 2 Show. 48. 

New 
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New Publication of a Will is favoured in 


Equity, and lender Evidence will ſerve: 


Vern. 330. 
A. makes his Will, ſigns it, and declares 
it in the Preſence of three Witneſſes, and 


then makes a Feoffment in Fee, or does other 


Act which amounts to a Revocation, and 


then new publiſhes his Will in the Preſence 
of one or two Witneſſes ; this may be good. 
Duzre Skin. 227. 

- A Republication will th Lands purcha- 
ſed after the Will made, and before Repub- 
lication. 1 Salk. 238. But ſince the Statute 


this muſt be in Writing; vide 2 Mod. Ca. in 


Law and Eq. 78. and muſt have all neceſſary 
Incidents; vide Gilb. 229.—Since the Statute 
of Frauds the ſame Forms are neceſſary for 
the 2 a Will, as to the firſt Ma- 
king. 10 Mod 

Making a Code of perſonal Eſtate, and 
annexing it to the Will, cannot amount to a 
Republication of the Will. 2 Vern. 722. 

A Will revoked may be ſet on foot again 
firſt, By a Codicil annexed thereunto; 2dly, 
By adding any thing to the Will, or making 
a new Executor; gdly, By expreſs Speech 
or Word that it ſhould ſtand or be his Will. 


Went. Office of an Exec. 24. 


of 
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Of Revocations. 


8 and Teſtaments being the laſt 
Declaration of a Teſtator's Mind in 
the Diſpoſition of his Eſtate, it follows, that 
they are unſtable and ambulatory until the 
Death of the Teſtator; and ſince the laſt 
Declaration takes Place, and is admitted to 
be the Will of the Teſtator, it muſt neceſſa- 
rily be a Countermand and Revocation of all, 
or ſo much of the former Wills, as are in- 
conſiſtent with, or contrary to, this laſt De- 
claration of the Teſtator's Mind. Now here 
we muſt enquire what Acts of the Teſtator 
will amount to a Countermand or Revocation 
of a Will; and this either before or ſince the 
Statute of Frauds and Perjuries. 
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a Will might have been revoked by Parol, 614. 


though never reduced into Writing; becauſe Dyer 310 6. 


Words deliberately ſpoken by the Teſtator, 
were looked upon to be as full a Declaration 
of his Mind, as if they were written by him- 
ſelf, or any other by his Direction ; and 
therefore, where a Man revoked his Will by 
Parol in the Preſence of three Witneſſes, re- 
quiring them to take Notice of that his pre- 
{ent Revocation ; and further declared, that 
he would alter it when he came to D. but 
before he got thither he was murdered ; yet 
H the 


Cro. Fac. 497. 
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the Will was allowed to be revoked by thefe 
Words, though never put in Writing. 
1 Ro. 45r.615, But Words in the future Senſe are not ſuf- 
Cro.Fac. 497. ficient to revoke a Will, as if the Teſtator 
Cranwell v. ſays, that he has made his Will, but that it 


Senders. ,, thall not ſtand, or he will alter his Wil, 


2 Sid. 75. theſe amount to no Revocation, for here is 
Marrietv. Shy. only a Declaration of what the Teftator in- 
Godolpl. 456. tends to do, but no Act done; and this is fo 
far from being a Revocation, that without 
any further Act purſuant to thoſe Intentions, 
the Preſumption ſeems rather to be, that he 
has altered them, and conſequently the Will 
_ ought to ſtand as if he had never ſpoken 
ſuch Words. | 
1 Rs. 4br.615, So it is if a Man deviſes Land to J. 5. 
and afterwards ſays he will make a Feoff- 
ment of it to another; this without any fur- 
ther Act is no Revocation, for the former 
Reaſon ; nor would it alter the Caſe, if the 
Teſtator, after the making ſuch Will, had 
covenanted with another to make a Feofi- 
ment; for the Covenant is but a more fo- 
lemn Declaration of his Mind, but a bare 
Declaration of a Man's Intentions to revoke 
a Will, will never be allowed a Counter- 
mand of a ſolemn Act; nor will a Court of 
Equity interpoſe in ſuch a Caſe, unleſs the 
Perſon lay under ſome Diſability or Impedi- 
ment which hindered him from executing 
his Intentions, | 
1Ro. br 615. But if the Teſtator, purſuant to ſuch Co- 
For 429. venant, had made a Charter of Feoffment 


No tapue v. 5 , 
Teri with a Letter of Attorney to make Livery 


but 
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but for want of the Execution thereof no- 
thing paſſes by the Livery, yet this is a 
Revocation of the Will; for here is a preſent 
Intention of the Teſtator declared by a 
folemn Act, and it fails in ſome Circum- 
ſtances. : | 

So if a Man deviſes Land to F. S. and af- Re Ar. 61 5. 
terwards bargains and ſells it to another; 
though this be not inrolled within ſix Months 
according to the Statute, and conſequently 
nothing can paſs to the Bargainee, yet this 
is a Revocation of the Will; becauſe here is 
a ſolemn Act done, which plainly ſhews the 
— of the Teſtator to countermand the 

ill. | | 

If a Man deviſes his Land, and then makes Dyer 1 43. 6. 
a Feoffment of the ſame Land, and after- ' R Ar. 616. 
wards re-purchaſes it, yet the Will ſtands re- 
voked by the Feoffment, and the Re-pur- 
chaſe is no Declaration of the Teſtator's Mind 
to ſet it on foot again. 

So if the Feoffment had been to the Uſe of 
himſelf in Fee, this had been a Revocation 
of the Will, though the Feoffment had only 
left him in his old Eſtate ; for this is ſtill in 
the Neture of a new Purchaſe, becauſe by 
the Feoffment the whole Eſtate was out of 
him, and the Statute of 27 Hen. 8. returns to 
him the Poſſeſſion, which is by that Act to 
follow the Uſe. | 

A. makes his Will in Writing, and deviſes Moor 789. 
his Land to J. S. and afterwards makes a 1 K Aer. 
Feoffmerit to the Uſe of his laſt Will; this 2/4, 2 
was adjudged a Countermand of his . 

H 2 yet 
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yet the countermanded Will was allowed 
tufficient to declare the Uſes of the Feoff- 
ment; for the Feoffment being the ſubſe- 
quent and laſt Conveyance, muſt take place, 
and ſo far revoked the Will, as that the 
Land cannot pals thereby; but the Will ſtill 
continues good to direct the Uſes of the 
Feoffment, for the Teſtator ſtill ſuppoſes it 
for that Purpoſe in Being, becauſe he refers 
to it for that End. 
1 No. Abr. 614. If a Man deviſes Land to another, and af- 
2 $how.go, ter deviſes it to a Corporation, though this 
544+ laſt Deviſe is void, becauſe expreſly forbid 
by the Stat. 32 Hen. 8. as Mortmain; yet it 
is a Revocation of the firſt Deviſe; for here 
is a plain Declaration of the Teſtator's In- 
| tent, that the firſt Deviſee ſhall not have the 
3 Land, though this laſt Diſpoſition cannot 
|| Hard. 375, take Effect. A. by Will deviſed his Lands 
[ 370 to J. S. and afterwards made another Will; 
1 but the Jury found he did not deviſe any 
| 2 Show. 537, Lands thereby; and this was allowed no Re- 
| vocation of the former Will as to the Land 
j deviſed ; for fince there is no Land deviſed 
in the ſecond Will, it may be conſiſtent with 
| the firſt Will; and where the laſt Act of the 
1 | Teftator is not contrary to the former, and 
| | both may take Effect, there can be no Rea- 
| 


ſon to conſtrue one to be a Countermand to 
the other. | 
1 Ro. Abr.6179, If a Man deviſes three Manors to J. S. 
Cre. ac. 49. and afterwards ſays, the Deviſee ſhall not 
have the Manor of D. which is one of the 


Manors ; yet this is no Revocation of = 
Wi 


and Revocations. 101 


Will as to the other two Manors, it not ap- 
pearing that the Teſtator changed his Will 
as to the other two Manors, and contequently 

the Will as to theſe two muſt ſtand good. 

If the Deviſe had been of the Manor of D. C. Car 23 

to F. H. and his Heirs, and after the making 3 ws 
ſuch Will the Teſtator had made a Lee of , Cf. Ca 04, 
that Manor for Years to another; this had Za: er v. 75:4 
been no Revocation of the Inheritance, but & «”. 

of the Land only for the Term; for there e, wee, 
can be no Revocation further than it appears . 
the Teſtator had altered his Mind; and the 

making of a Leaſe to another is no Indica- 

tion of his Intention to alter his former Dil- 

poſition but for the Term, becauſe the Diſ- 

poſition by the Will, and the Creation of the 

Leaſe being made to different Perſons, may 

both take Effect and ſtand together. 

So if a Man deviſes Lands to J. S. and his C. Es- vz1. 
Heirs, and afterwards by another Will de- Mandel 
viſes the ſame Land to another for Life, pay- Ke. J, 61. 
ing an annual Rent to F. S. and his IAcirs; | 
this is only a Revocation pro tanto, for there 
muſt be an expreſs Revocation in Words to 
countermand the Will, or the ſublequent Act 
muſt be inconſiſtent with and manifeſtly con- 
trary to the former Will; but in theſe Caſes 
both are conſiſtent, for J. 5. may have the 
Inheritance, and the other Deviſee an Eſtate 
for Lite in the Lands. 

But if the Deviſe had been to J. S. in Fee, C. Ja 49. 
and afterwards the Teſtator makes a Leaſe —_ v. Eni. 
for Years to J. S. to commence after his G. 455. 
Veath, and delivers the Deed to a Stranger, 

A to 
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to the Uſe of J. S. but the Stranger did not 
deliver it to J. S. till after the Death of the 
Deviſor, and then he never agreed to it, but 
claimed by the Deviſe; yet this was a ſuffi- 
cient Revocation, becauſe the Deviſe in Fee 
and Leaſe for Years being made to the ſame 
Perſon, and to commence at the ſame Time, 
cannot poſſibly ſubſiſt together; for if the 
Deviſe be ſtill good, the Term cannot con- 
tinue, but muſt merge in the Inheritance, 
and where both are inconſiſtent, the laſt Act 
muſt neceſſarily countermand the former and 
take place; yet even in this Caſe, if the 
Leaſe had been made to the Deviſee to com- 
mence preſently, or at a Day to commence 
in the Life of the Teſtator, it might have 
determined in his Life- time, and ſo be con- 
ſiſtent with the Will. 

Qu. How it would have been in caſe of a 
long Term? 


4 Co. 60, 61. If a Feme Sole makes her Will, and de- 


Horſe v. 
Hemblings. 


viſes her Land to F. S. and afterwards mar- 
ries him, and then dies, yet J. S. takes no- 
thing by the Will, becauſe the Marriage was 
a Revocation of it; for as the Law will not 
allow a Woman under a Coverture to make 
a Will, left ſhe ſhould be influenced by her 
Huſband in the Diſpoſition of her Eſtate, fo 
for the ſame Reaſon Wills made by 2 Feme 
Sole are countermanded by her Marriage, 
left ſhe ſhould be influenced by her Huſband 
after the Coverture to revoke or let it ſtand, 
as it beſt anſwered his Intereſt; and if he 
found it was his Intereſt to keep it on foot, 

then 
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then it is preſumptive he would not ſuffer 
her to revoke it, which 1s contrary to the, 
Nature of Wills, -which are ambulatory till 
the Death of the Teſtator. 

Now the Statute of Frauds and Perjuries 
has altered the Law in many of the before- 
mentioned Circumſtances; for whereas it ap- 
pears, that after the 32 Hen. 8. Deviſes of 
Land in Wrieing might have been counter- 
manded by Parol, which was a great Encou- 
ragement to Perjury and Subornation of 
Witneſſes ; this Statute enacts, that no ſuch 
Deviſe in Writing ſhall be revocable, other- 
wiſe than by Writing, or by Burning, Tear- 
ing or Cancelling the ſame by the Teſtator, 
or in his Preſence, and by his Conſent. 

A. deviſed his Lands according to this Sta- 
tute to J. S. and then publiſhed another Will 

in the Preſence of three Witneſſes as his laſt 
Will, revoking all former Wills; this laſt 
Will too gave the Land to 7. S. but the 
Witneſſes ſubſcribed their Names. thereto in 
a Room adjoining to that where the Teſtator 
was, ſo that he could not fee them do it; 
and this laſt Will was a void Will within the 
Statute, becauſe the Witneſſes did not ſub- 
ſcribe their Names in Preſence of the Teſta- 
tor, as the Statute directs; nor was it a good 
Revocation in Writing, becauſe there was 
nothing in it inconſiſtent wich the firſt De- 
viſe of the Land to 7. S. or that any ways 
contradicted her former Intention of giving 


the Land to J. S. 


H +4 It 


26Car.2. c.3. 


2 Show. 8g. 
Lal. —_ v. 


Speak 


104 
3 Lev. 108. 
Diſter v. 


Diſter. 


=> X — —— a 
Et = A r — * a 5 — = : —— 
nts nn — — — 

— 


> om 
— 
I 


—— 8 - s 
ns Eee INE: 
TTT - 


c 
1 1 1 > Pin 


Law of Deviſes 


If a Man deviſes his Land in Fee, and af. 
er the making his Will, by Bargain and 
Sale makes a Tenant to the Præcipe, and 
ſuffers a common Recovery to the Uſe of 
himſelf in Fee; this has been adjudged a 
Revocation of the Will, ſince the Statute of 
Frauds and Perjuries. 

If a Leaſe for twenty Years be bequeathed 
to F. S. and after the Teſtator makes a Leaſe 
for fifteen Years, this is no Revocation ; but 
if the Teſtator after his Will made takes a 
new Leaſe for a longer Term, ſo as the for- 
mer Leaſe is ſurrendered in Fact, or in Law, 
this is a Revocation, or at leaſt an Adnulla- 
tion, for this is another Leaſe, and not that 
which he had at the making of the Will. 
WWentw. Office of Exec. 22. 

If a Man ſeiſed of Land in Fee, thereof 
infeoffs a Stranger unto the Intent to perform 
his Will, and afterwards the Feoffor makes 
his Will, and deviſes the ſame Lands to a 
Stranger in Fee; in this Caſe the Feoffor 
may alter his Will by a latter Will, becauſe 
that in this Caſe the Deviſee ſhall not have 
the Land, but by Force of the Will, and that 
cannot take Effect but after the Death of the 
Deviſor. The ſame Law is of Land, Tene- 
ments, Rent, Common, Sc. deviſeable by 
Cuſtom uſed in ſome Places; and alſo the 
ſame Law is of other Chattels real and per- 
ſonal deviſed, mutatis mutandis, &c. M. S. 


Notes. 


An Eſtate in Land was deviſed by Will in 


Writing, afterwards the Teſtator made a ver- 
5 bal 
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bal Will to revoke it; this is no Revocation. 
Toth. 286. 

A Will was duly made and ſigned by the 
Teſtator, and a Revocation was wrote on the 
ſame Paper, but not ſigned by the Teſtator ; 
this is not a Revocation within the Statute of 
Frauds. 3 Lev. 86. 


- > FS, 2. 


ſtator declares his Intention to revoke the 
firſt Will. 3 Salk. 396. 

A ſubſequent Deviſe to a Perſon incapable 
of taking is a Revocation of a precedent 
Deviſe to a Perſon capable. 10 Mod. 233. 

The Teſtator a little before his Death ſent 
for his Will out of his Scrutore, and in the Pre- 
{ence of ſeveral Perſons cancelled it, and ſaid, 
I cancel my Will, and deſired them to bear 
Witneſs of it; and the next Day told his 
Phyſician he was hot in his Body, but eaſy 
at his Heart; and this was looked upon as a 
ſufficient Cancelling the other Duplicate that 
he had not by him. Vide Comyns's Rep. 453. 

If one makes his Will, and afterwards be- 
comes Lunatick, whether this Lunacy is a 
Revocation of a Wil made while compos men- 
tis? Charlton J. doubted, but the Reporter 
ſays, without Doubt Lunacy is vt a Revo- 
cation. Fern. 100. 

After a Deviſe in Fee the Teſtator mort- 
gaged the ſame for 2004. to be repaid at 
three Years End, but within the three Years 


he fell ſick, and declared he would not alter 
his 
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hs faid Will; this is a Revocation. Chan. 
Rep. 153. 

The Statute: of Frauds has not taken away 
Revocations of laſt Wills by Acts in Law, 
as if the Teſtator ſhould afterwards make a 
Feoffment contrary to the Will, or any other 
Act inconſiſtent with it; but ſuch Revoca- 
tions remain as they were before the making 


of this Statute. Vide Carth. $1. 


Grant of Reverſion without Attornment is 


a Revocation, though the Land did not paſs 


by the Grant for want of Attornment. Wentw. 
Office of Exec. 22. 

A Mortgage was made after a voluntary 
Settlement, with a Power of Revocation, and 
a Will in Confirmation of ſuch Settlement; 
the Mortgage 1s a Revocation pro tanto only. 
Lern. 

* deviſed his Eſtate to four in Truft, 
and afterwards by a Codicil revoked the Part 
of his Will, whereby he made two of the 
four Truſtees, and named two others in their 
Room; this is no Revocation of the other 
Diſpoſitions in his Will. 2 Mod. Ca. in Law 
and Eq. 68. 

Tenant in Tail Male, Remainder to him- 
ſelf in Fee, deviſes his Lands to J. S. and 
after ſuffers a Recovery to the Uſe of him- 
ſelf in Fee, and dies without Iſſue Male; this 
is a Revocation of the Will. 3 Will. Rep. 163. 

FJ. S. ſeiſed of a Leaſe for 1 deviſes it, 
and afterwards renews; the Renewal is a Re- 


vocation of the Will. 14:4. 166. 
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A. deviſes his real and perſonal Eſtate to 
Truſtees, their Heirs and Executors, in Truſt 
to pay 15/. per Ann. to Plaintiffs his two 
Siſters for their Lives, and after ſeveral Le- 
gacies the Surplus in Truſt for the Diſſenting 
Miniſters at Reading, &c. and gives 300 /. 
Legacies to his Truſtees. Afterwards the 
Teſtator, by two Deeds of a ſubſequent 
Date, conveys all his real Eſtate, and makes 


a Gift of his perſonal Eſtate to the Uſe of 


the ſame Truſtees and their Heirs, c. Pro- 


viſo both Deeds to be void, on his Tender of 


ten Shillings to them. There was alſo a 
Proviſo in the Will, that if the Siſters diſ- 
puted the Will, they ſhould forfeit their An- 
nuities. Teſtator after he had executed the 
Deeds till kept the ſame in his own Cuſtody: 
The Truſtees refuſe paying the Siſters their 
Annuities, who thereupon bring their Bill, 
inſiſting that the Deed had revoked the Will, 
and that there was a reſulting Truſt for them, 
as Heirs at Law; or at leaſt that they (the 
Siſters) were intitled to their 154. per Ann. 
Annuities. — The Defendant inſiſted on the 
Plaintiffs having forfeited their Annuities z 
decreed that the Annuities ſhould be paid to 
the two Siſters the Plaintiffs, but the Sur- 
plus to go to the Diſſenting Miniſters. 
The Deeds being only intended by Way of 
Truſt, it was more reaſonable to eſtabliſh it 
on the Foot of the Will. 3 Will. 344. 

A. and B. Tenants in Common in Fee, af- 
terwards A. and B. made Partition by Deed 
and Fine, declaring the Uſe as to one Moiety 


of 
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of the Lands in Severalty to A. in Fee, and 
the other to B. in Fee. Ld. Chanc. King 
and the Judges of B. R. held that the Will 
of A. was not revoked by the Deed and 
Fine, but that his Share of the Lands paſſed 
by the ſaid Will. 3 Will. Rep. 169. 

A. deviſes Land and levies a Fine, and 
the Caption and Deed of Uſes are before the 
Will, but the Writ of Covenant is returnable ' 
after the Will; this ſeems. a Revocation, 
becauſe a Fine operates as ſuch from the Re- 
turn of the Writ of Covenant, and not from 
the Caption. Vide 3 Will. Rep. 170. by Way. 
of Note. | 

One ſeiſed of a Leaſe for Lines deviſes i it, 
and afterwards renews ;- the Renewal is a 
Revocation of the Will. 3 Vill. Rep. 166. 

One makes Duplicates of his Will, and 
having one only in his Cuſtady, cancels it 
with Intention to deſtroy his Will ; this is a 
good Revocation of the whole Will. 1 Will. 
Rep. 346. 

A Man deviſes Lands to his Siſter in Fee. 
— After this he makes a Marriage Settle- 
ment, and limits the Eſtate in ſtrict Settle- 
ment, though here the Remainder is limited 
to his own right Heirs, yet the Settlement 
ſhall be a Revocation of the whole Deviſe ta 
his Siſter. Bernard. 191. 

One mortgages by Deed and Fine, this 
is only a Revocation pro tanto. 2 Will. Rep. 


Lands deviſed to one in Fee, and after- 
wards mortgaged to the ſame Perſon, is a 
ERevo- 
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Revocation z but if mortgaged to a Stranger, 
it is only a Revocation pro tanto, or quoad 
the Mortgage. Prec* in Chan” 516. 

A. hath two Daughters B. and C. and de- 
viſes one Moiety of his real and perſonal 
Eſtate to B. and the other Moiety of both 
to C. and after in Conſideration of Marriage 
covenants to ſettle a Moiety of his real 
Eſtate on the Huſband of B. He ſhall have 
one Moiety by the Settlement, and the Wife 
the Moiety of the other Moiety by the Will. 
2 Will. Rep. 332. | 

One deviſes to his Wife ſix Houſes, and 
the reft of his real Eſtate to his two Daugh- 
ters in Fee, but afterwards, on the Marriage 
of his eldeſt Daughter, he covenants to ſettle 
one Moiety on her and her Huſband ; the 
Deviſe of the ſix Houſes ſhall be good, and 
ſubſiſt out of the remaining Moiety. 2 Will. 


Rep. 333. 
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Of void Deviſes. 


Lc” laſt Thing to be treated of in this 
1 Place is, what the Law rejects as void 
Deviſes; for the Judges are very favourable 
in the Conſtruction of Wills, that if poſſible 
the Intention of the Teſtator may prevail; 
yet where the Teſtator makes the ſame Diſ- 

ſition of his Eſtate as the Law would have 
done, had he been ſilent ; or where his Diſ- 
poſition, is made in ſuch general Terms, that 
his Intention is altogether doubtful and un- 
certain, and cannot be collected from the 
Words of the Will; or Laſtly, where the 
Teſtator is eſtabliſniug a Settlement againſt 
the Reaſon and Policy of Common Law; in 
theſe Caſes the Judges have thought fit to 
reject the Will. 

The firſt Rule then to be obſerved is this, 
That where the Teſtator by his Will made 
no other Diſpoſition of his Eſtate than the 
Law itſclf would have done, were he ſilent; 
there ſuch a Will is uſeleſs, and ſhall be re- 


jected; and therefore if a Deviſe be made to 


F. S. and his Heirs, who is Heir at Law to 
the Deviſor; this is a void Deviſe, and the 
Heir ſhall take by Deſcent as his better Title; 
for the Deſcent ſtrengthens his Title, by 
taking away the Entry of ſuch as may poſſi- 
bly have Right to the Eſtate; whereas if he 
claims by Deviſe, he is in by Purchaſe. 
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So if a Man deviſes Land to his Wife for 2 Leon. 101. 
Life, Remainder to J. S. who is Heir at Bap! Cale. 
Law in Fee, this is no good Deviſe to F. S. | pda 
becauſe after the Determination of the parti- Helnes. 
cular Eſtate, the Reverſion would have gone, He. 30. 
without further Diſpoſition, in the fame 
Manner, to the Heir at Law, as is now li- 
mited by the Will. 

A. ſeiſed of Lands on the Part of his Mo- 3 Lev. 127, 
ther, deviſes them to his Executors for ſix- 406. 
teen Years for Payment of his Debts, and Hedge v. Row: 
afterwards deviſes them to his Heir at Law PN 
ex parte materna; this is a void Deviſe to the 
Heir at Law ; for though it was argued to 
ſupport the Deviſe, that if it obtained, the 
Heir of the Part of the Father might in the 
End inherit, which he could never do, if 
the Deviſe be rejected; yet they adjudged 
the Deviſe to be void, becauſe there is no 
Alteration made in the Tenure of the Eſtate, 
nor is the Quality of the Eſtate any way 
altered; but whether the Deviſee takes either 
by Defcent or by the Will, it is a Fee- ſim- 
ple, and it were but an adlum agere to make 
him take by the Will. 

But where another Eſtate is created by vl. 20, 30. 
the Will, than would deſcend to the Heir at Cowger v. 
Law, or where the Quality of the Eſtate is C/arte. 
altered by the Deviſe; there the Diſpoſition —= _ 
of the Will ſhall prevail, though it be made f g 4; 610 
to the Heir at Law. 

Thus where a Man, having Iflue a Son 

and Daughter, deviſed that his Lands ſhould 
_ deſcend to his Son, and if he died without 


ITue 


3 Lev. 127, 
128. 


Hb. 33 
Perk. 506. 


1 Lev. 130. 
Bowman u. 
Milbank. 
Raym. 97. 
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Iſſue of his Body, then the Land to go over, 
Sc. the Son by this Will took an Eſtate- 
Tail, though Heir at Law to the Deviſor, 
becauſe here is an Eſtate-Tail created by the 
Will; whereas a Fee-ſimple would have 
deſcended, and the Heir muſt claim under 
the Will, or the Remainder would be void. 

So where a Man has Iſſue only two Daugh- 
ters, and deviſes his Land to them and their 
Heirs, this is a Deviſe to the Heir at Law, 
and yet good, becauſe the Deviſe makes 
them Jointenants, in which the Survivorſhip 
takes Place; whereas had they taken by 
Deſcent, they had been Co-partners; and 
therefore the Will altering the Quality of the 
Eftate, ought to prevail. 

A. deviſes his Land to B. for Life, Re- 
mainder to C. in Tail, the Remainder to the 
next Heir Male of the Deviſor and the Heirs 
Male of his Body, and B. and C. died with- 
out Iſſue; the next Heir of the Deviſor was 
a Daughter, and ſhe was adjudged to have 
the Land by Way of Reverſion and Deſcent ; 
and though ſhe have a Son afterwards, he 
ſhall not take the Land from her. 

Secondly, Deviſes are void and rejected, 
where the Words of the Will are ſo general 
and uncertain, that the Teſtator's Meaning 
cannot be collected from them; and there- 
fore where a Man by Will gave all to his 
Mother, the general Words did carry no 
Lands to his Mother; for ſince the Heir at 
Law has a plain and uncontroverted Title, 


unleſs the Anceſtor diſinherits him, it were 
ſevete 
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ſevere and unreaſonable to ſet him aſide, un- 
leſs ſuch Intention of the Teſtator is evident 
from the Will; for that were to ſet up and 


prefer a dark and at beſt but a doubtful Ti- 
tle to a clear and certain one. 8 


So where there are two or more Deviſees 


1 Bulfr. 61s 


in the Will, and the Words are ſo general 62,63. 


and uncertain, that one may come under 8 


Deſcription as well as the other; there the 


Deviſe ſhall be rejected as too uncertain and 
void ; and upon this the Caſe of Mocd and 


Tugerfole ſeems chiefly to turn; for there a 
Man having Lands in three ſeveral Counties, 


deviſed the Lands of a County to each of his 


Sons, and that if one of his Sons ſhould die, 


that cken the one of them ſhould be Heir 


unto the others; the eldeſt Son firſt died; 


and the Court adjudged his Part to deſcend 


to his Son, becauſe it did not appear from 
the Words of the Will, which of the two 
Survivors ſhould be his Heir; and therefore 
for the Uncertainty the Words were rejected. 


1 1 bw 


—_ 
A 


A. having Iſſue two Sons and two Daugh- C/ F542. 
ters, deviſed his Land to his Wife for Life, T v Sayer. 


and after her Death to his Iſſue; this was 1 Ventr. 229- 


held a void Deviſe, becauſe it' was uncertain 
what Iſſue he meant, whether one of his 


Sons or one of his Daughters; and all his 


Children could not take becauſe the Deviſe 
was to the Iſſue in the ſingular Number. 

If a Man has Iſſue two Sons, and deviſes; 
his Land to his Son, without ſpe cifying 
which he means, this too is void for the 
Uncertainty ; for to conſtrue it a Dev iſe to 

e | the 
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the eldeſt, is to make it an impertinent De- 
viſe, that being no more than adtum agere; 
and to conſtrue it a Deviſe to the younger 
Son, feems ſtill more unreaſonable, becauſe. 
that is to diſinherit the Heir at Law, with- 


out any apparent Intention of the Teſtator to 


warrant it, and to ſet up a doubtful Title 
in 8 of a clear one. 

So if a Man has Iſſue two Sons named 
John, and deviſes. his Land to his Son John, 
this is a void Deviſe for the, Uncertainty, 
unleſs one of them can prove that the Feſta - 
tor mentioned John his younger Son, or that 
the Teſtator believed that his eldeſt Son Joby. 
being beyond Sea was dead ; for theſe Cir- 
cumſtances clear up the Intention of the 
Teſtator, and therefore ſuch Averment was 
admitted, becauſe it is conſiſtent with the 
Will, and the Conſtruction and Judgment 
thereon muſt ſtill be genuine, becauſe. taken 
from the Werds of the Will. 

A Man had. Iflue a Son and a Daughter, 
the Daughter was married, and had Iſſue 
two Daughters, the F ather. deviſed that all 
his Lands ſhould deſcend to his Son, pro- 
vided that if his Son died without Iſſue of 
his Body, then the Land to go to the right 
Heirs of his Name and Poſterity for ever; 
the Son died without Iſſue, and upon Eject- 
ment between the Brother of the Deviſor 
and the Daughters, this was adjudged a 
void Deviſe, becauſe neither could claim. 
under the Deſcription of the Will ; not the 
Brother, becauſe, though he was of. his 

Name, 
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Name, yet he was not his Heir; and though 
the Daughters were his Heirs, yet they were 
not of his Name; and ſo not within the 
Words of the Will, and conſequently the 
Limitation void for Uncertainty. 

A. fold Land to B. but, before Convey- 
ance executed, B. ſold the ſame Land to C 


and then A. conveyed to C. and C. being thus 


ſeiſed deviſed the Land to his younger Son 
in theſe Words, I bequeath to R. my Son, all 
the Land which 7 have purchaſed of B. 
whereas in Strictneſs of Law he purchaſed 
from A. who conveyed to him; yet this was 


allowed to be a ſufficient Deſcription of the 
Land, and conſequently a good Deviſe of it, 


becauſe the Purchaſe was really made from 
B. the Money being paid to him. | 

A. ſeiſed of Land in Fee, deviſes that B. 
and his Heirs ſhall ſtand ſeiſed of it to the 
Uſe of J. S. and his Heirs; though B. be 
not ſeiſed of the Lands, but a perfect Stranger 
to it; yet this amounts to a good Deviſe to 


S. becauſe it plainly appears, that the 


ntention of the Deviſor was that J. S. {ould 
have the Uſe of the Land; and the Poſſeſ- 
ſion. muſt neceſſarily follow it. . 

If a Man deviſes to Twenty of the pooreſt 
of his Kindred, this is void for the Uncer- 
tainty whom the Court will adjudge the 


pgoreſt. 


"Thirdly, Deviſes, as well as other Settle- 


ments, which tend to introduce Perpetuity, 


are void; for Wills, though favourably ex- 


pounded, are yet to be conſtrued according 
1 to 
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2 Leon. 120, 
Thorpe v. 
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Þ to the common Rules of the Courts of Law 
1 and Equity: Hence therefore it is, that a 
* Devile to J. S. and his Heirs, the Remain- 
ly der to J. D. and his Heirs, is void; for that 
''F the Law in no caſe will allow a Limitation 
. of a Fee-ſimple upon a Fee- ſimple; becauſe 
| by a Deviſe to J. S. and his Heirs, the De- 
viſor hath transferred the whole Eſtate to 
him, and then the Limitation over muſt be 
impertinent and void, when the Deviſor had 
before given the whole Eſtate; nor can his 
Deviſe be good by Way of future Intereſt or 
a Remainder to veſt upon a Contingency, 
becauſe no Man can ſay when the Heirs of 
F. $. will fail; and to allow the Remainder 
to 7. D. to be good upon ſuch a diſtant Con- 
tingency, is to perpetuate the Eſtate in the 
Family of J. S. to preſerve a Remainder or 
Intereſt in J. D. which probably may never 
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vas © 7 
We. 3 Chan” Caſes But though the Law will not allow a pre- 
74 35. ind be limited Fee, 
| _ . ſent Remainder to be limited upon a Fee, 


| yy OR yet a future contingent Eſtate may be limited 
upon a Fee, where the Contingency upon 
1 which it is to veſt, is to happen in a ſhort 
Wo Time; and therefore if a Deviſe be made to 
| J. F. and his Heirs, and if he die without 
[ | Iſſue, living J. D. then to J. D. and his 
1 Heirs; there nothing veſts immediately in 
| J. D. becauſe the whole Eſtate is transferred 
to J. S. yet the Limitation is good by Way 
of executory Intereſt or Deviſe ; becauſe it is 
to veſt on a Contingency which is to happen 
on a Life in Being, therefore out of the In- 
8 | convenience 


1 
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convenience or Danger of a Perpetuity, be- 
cauſe J. S. is only tied up from Alienating 
but for Life, and his Heirs are at Liberty 
to diſpoſe of it after the Death of J. D. 


And to this Purpoſe is the Caſe of Hind 3 Leon. 64. 


and Lyon, where a Man deviſed his whole 
Manor to his Wife until his Son and- Heir 
came to the Age of twenty-four Years, and 
at that Age gave his Wife one Part, and his 
Son the Reſidue ; and if his Son do die be- 
fore the Age of Twenty-four without Heir 
of his Body, that then the Land ſhould re- 
main to J. S. this was held a good future 
contingent Remainder to J. S. upon the Fee- 
ſimple which deſcended to the Son ; for the 
Lands were Aſſets in his Hands as coming 
by Deſcent from the Anceſtor, becauſe the 
Contingency on which it was to veſt was to 
happen in few Years, and be out of the 
Danger of a Perpetuity. 


Now as to the Diſpoſition of Chattels by 1 P:. 4.610. 


Will, we muſt diſtinguiſh between perlonal 
Chattels and Real; for if I deviſe a perſonal 
Chattel to J. S. the Remainder of it to ano- 
ther, J. S. has the whole Property, and may 
diſpoſe of it as he pleaſes ; for ſuch Chattels 
will bear no Limitation over, becaule being 
commonly moveable Things, they are ſub- 
ject to be broken, worn-out or loſt in the 
Compaſs of a Life; and therefore it were 
ridiculous to ſuffer ſuch a Limitation which 
the Nature of the Thing will not bear; 
aliter of an Uſe: It was indeed formerly 
held that ſuch Limitations of Remainders of 

13 Terms 


| 
q 
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Terms were void, which before the Time of 
Hen. 8. was not ſo unreaſonable a Reſolution, 
as it may ſeem at this Day ; for tho* Terms 
for Years could never be broken or loſt, as 
perſonal Chattels may be; yet before the 
2 1ſt of Hen. 8. while they were under the 
Power of the Freeholder, they were very 
ſhort, becauſe it was not worth while to 
prolong them, while they were precarious 
and ſubject to the Will of the Reverſioner; 
and therefore according to the Nature of 
Things in thoſe Times, in the Notion 
of the Common Law, it might have 
been reaſonable enough that a Limitation of 
a Term for Years to a Man for his Life was 
an intire Diſpoſition of it, becauſe being 
formerly of a very ſhort Continuance, they 
generally were out and determined in a Life, 
and then there could be no Room for a Li- 

mitation over. | 
But this Doctrine did not long prevail, 
for after the Statute of 21 Hen. 8. Terms 
for Years began to ſwell beyond the Compaſs 
of a Life; and then the Chancery, as is al- 
ready obſerved, interpoſed, to rectify the 
Rigour of the Common Law, and have 
ſettled ſuch Remainders of Terms to be 
good, where the Settlement does not tend 
to introduce Perpetuity. | 
Therefore if a Term be deviſed to A. and 
the Heirs Male of his Body, provided if A. 
dies without Iflue in the Life of B. then the 
Ferm to go to another ; this laſt Limitation 
is good, becauſe there is no Danger of a 
| Perpetuity, 
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Perpetuity, for the Contingency on which 
it is to veſt is to happen within a Life in 
Being. 

But if the Limitation had been to A. in 1 Rs. r. 611. 
Tail, the Remainder over to another, here the 3 Cha. Caſes 
laſt Limitation had been void, becauſe the 36: 
whole Property of the Term being in A. the. J 
Limitation over, which is to veſt on the 
Contingency of A.'s dying without Iſſue, is 
too diſtant to expect; whereas in the former 
Caſe the Limitation after the Intail to A. is 
good, by Way of future Intereſt or execu- 
tory Deviſe, becauſe it is to veſt in the Com- 

aſs of a Life, or not at all; and it does not 
bock ke a Perpetuity to oblige A. from 
alienating, becauſe the Eſtate will be free 
from the Clog when the Life is ſpent, and 
whoever is Proprietor” afterwards, may diſ- 
poſe of it at Pleaſure. 

A Term of ſeventy-ſix Years was deviſed 1 Jeg. 
to A. for Life, then to B. and his Aſſignees Ce, Bard. 
all the reſt of the Term; provided if B. dies L 
without Iſſue then living, then to C. this 43. 
Limitation to C. has been held void, though 3 Cha. Caſes 
it may be juſtly doubted how far it is an 36, 50. 
Authority, ſince the Caſe of the Duke of 
No for it may be obſerved, there was 
no Danger of a Perpetuity, becauſe the Li- 
mitation to C. to veſt if B. died without Iſſue 
then living, which ſurely could not be too 
diſtant to expect, when the Contingency 
muſt neceſſarily happen, or not at all, on 
the Determination of his Life. 
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If there be two Jointenants of Lands, and 
one of them deviſeth that which to him be- 
longs, and dieth, this is no good Deviſe, 
and the Deviſee takes nothing, becauſe the 
Deviſe does not take Effect until after the 
Death of the Deviſor, and then the ſurviving 
Jointenant takes the whole by prior Title, 
viz. From the firſt Feoffment ; but in this 
Caſe, if the Deviſor ſurvives the other Join- 
tenant, the Deviſe is good for the whole, 
becauſe he being the ſurviving Jointenant, 
has the whole by Survivorſhip, and then the 
Words of the Will are ſufficient to carry the 
whole Eſtate beſides; though at the Time of 
making his Will he was not ſole Tenant of 
the Land, yet he was ſeiſed per my & per 
tout; and therefore it is impoſſible to fix on 
any particular Part which he meant to de- 
viſe, becauſe he could not then call one Part 
of the Land more his own than another; 
and therefore the moſt genuine Conſtruction 
ſeems to give the Whole, ſince he was 
ſeiſed per tout of it at the Time of the 
Deviſe. 

If a Man deviſes to the Heir of 7. S. and 
his Heirs, J. S. being alive, his Heirs ſhall 
take nothing by the Deviſe, becauſe during 
the Life of J. S. he can have no Heir, Quia 
non eſt hæres viventis, and the Deviſe being 
immediate to the Heir, if he cannot take 


it at the Death of the Teſtator, he ſhall 


never take. 
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So, if the Deviſe had been to the Heir of 1 Lev. 59. 
an Alien, it had been void; becauſe an 
Alien, according to the Policy of our Law, 
can have no Heir, either to inherit, or to 
take by Purchaſe. 

If a Man deviſe Land to A. for Life, the Pert. Sea. 
Remainder to B. in Fee, and A. dies in the 568. | 
Life of the Teſtator, yet the Remainder to 9 122. 4. 
B. is good; for though in Conveyances at 
Law there can be no Remainder without a 
particular Eſtate to ſupport it, yet here the 
Intention of the Teſtator being clear, that B. 
ſhould take after the Death of A. ſhall pre- 
vail, and B. may enter immediately after the 
Death of the Teſtator. 


Bunker 
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Bunker v. Caok in B. R. 


Exer brought far Lands in 


Kent on the Demiſe of Bockenham ; and 
on Not guilty pleaded there is a ſpecial Ver. 
dict, wherein the Jury find that William 
Bocſteubam, Eſq; being Commander of her 
Majeſty's Ship the Grafton, on the third of 
May 1692. made his laſt Will and Teſta. 
ment in Writing, and they find it in bæc ver- 
3; he recites that he was then bound to Sea, 
and then goes on and ſays, I do hereby give 
and bequeath unto my well beloved Wife Frances 
Bockenham [the Leſſor of the Plantiff ] all 

uch Sum and Sums of Money, which now is or 


Hall become due from his Majeſty, for my own 


and Servants Wages, and all ſuch Sums of 
Money, Lands, Tenements, Goods, Chattels, 
and Eftate whatſoever, wherewith at the Time 
of my Deceaſe I ſhall be poſſeſſed of or inveſted 
with, or which ſhall belong to me; and I do 


appoint her my whole and ſole Executrix of 


this my laſt Will. 
They find that William the Teſtator, at 


the Time of making this Will, was not 


ſeiſed of any Land in the County of Kent, 
but afterwards by Deeds of Leaſe and Re- 
leaſe, dated the twentieth and twenty-firſt of 
March in the Year of our Lord 1700, Sir 
George Wheeler and others being ſeiſed in Fee 
of the Lands in the Declaration particularly 

b named, 


and Revocations. 


named, conveyed the ſame to the ſaid 
William Bockenham the Teſtator and his 
Heirs, by Virtue whereof he became ſeiſed. 

They find the Lands are held in Socage, 
and are in the Nature of Gavel-kind, and 
deviſeable by the Cuſtom of Kent; and 
ſometime afterwards the ſaid William Bock- 
enbam dies, then the Deviſee enters, and the 
Heir at Law enters upon her; and ſo the 
Queſtion is between them, whether theſe 
Lands do paſs, and are diſpoſed of by Cap- 
tain William Bockenham or not. | 


Chief Juſtice Holt, giving the Opinion of 
the Court : HT 

We have conſidered of the Caſe all to- 
gether; we are all of Opinion that the Will, 
as to theſe Lands, is a void Will, and that 
the Lands do not paſs thereby, but that 
Judgment ought to be far the Defendant, 
the Heir at Law. | 
Me agree that the Words of the Will are 
full and comprehenſive to paſs all theſe 
Lands, had he been ſeiſed of them at the 
Time of making this Will; and we hold 
they cannot by 92 paſs an this Account 
only, becauſe the Teſtator was not ſeiſed of 
theſe Lands in the Year 1692, at the Time 
of making the Will, tho? perhaps it might 
be his Intention and Deſign to have them 
als, 
b The Caſe is no more than this; a Man 
makes his Will, and deviſes all the Lands 
he ſhall have at the Time of his Death; 1 

cer 
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after that he purchaſes Lands, and dies with. 
out Republication ; we hold that it is a void 
Deviſe, for a Man cannot deviſe any Lands 
but what he has at the Time of making his 
Will. 

There is no Act, between the Making of 
the Will and the Death of the Teſtator, 
neceſſary to be done to make this a perfect 
and compleat Will, no Writing, no Publica- 
tion, no other Act whatſoever ; it is ſubject 
to a Revocation indeed, during the Teſtator's 
Life, and is to take Effect only from the 
Time of his Death ; but it is a Will, a Diſ- 
poſition of the Eſtate bequeathed from the 


Time of making thereof. 


Wherever there is a Diſability in the Teſ- 
tator at the Time of making the Will, tho 
that Diſability be actually removed before 
his Death; yet the Will will be void, be- 
cauſe he had no Ability at that Time. 

Suppoſe an Infant makes a Will, and de- 
viſes Land during his Infancy ; or a Feme 
Covert in the Like of her Huſband makes a 
Will, and diſpoſes of Land thereby; thougn 
the Coverture or Infancy be afterwards re- 
moved, and the Huſband die, or the Infant 


come of Age, yet if either of the Deviſors 


die without new Making or Publication of 
their Will, this is a void Will, becauſe of 
their original Diſability, though they ſhould 
live many Years after ſuch Diſability re- 
moved; yet removing theſe Diſabilities will 


not do, without a new Publication, or ma- 


Now : 


king a new Will. 


and Revocations. 
Now theſe are perſonal Diſabilities, but 


this is a real one; he had nothing to diſ- 


poſe of, ſo here is a Removal of a real Diſ- 
ability ; and ſhall the Removal of that be 


more effeftual for making it a good Will, 


than a Removal of a perſonal Diſability ? 


No ſurely. 


It is faid in Forſe and Hembling's Caſe in 
4 Co. that the making of the Will is not the 


Will, but only the Commencement of it; 


the Meaning of that is only that it doth not 


transfer the Intereſt and Property of the 
Thing deviſed ; but till it is his Diſpoſition 


until he revokes it ; now what Commence- 


ment has this Will as to theſe Lands? It 
cannot have a Commencement from the Time 


of making the Will, becauſe the Teſtator 
had not the Eſtate at that Time; when then 
would you have this to be a Will? Muſt 
you ſtay until he has Purchaſed to make 
this a Will? 


Now this A& of purchaſing theſe Lands, 
and this Act of diſpoſing, of them, are two 
different Things, and are of different Na- 


tures; you muſt ſuppoſe that eo inſtanti that 


he purchaſes he makes his Will, which is 


abſurd and repugnant, _ 
The Law of England is plain as to this 


Point by all Precedents, and the Law is the 
| ſame of Lands deviſed by Cuſtom as well 
as by Statute. There is no Will that I can 


| find in any Entry, but it is ſaid that the Te- 
| ſtator is ſeifed in Fee of ſuch and ſuch Lands, 
and that being ſo ſcifed he made his Will 
| ſuch 
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Law of Deviſes 
ſuch a Day, and did diſpoſe, deviſe and 
bequeath ſo and ſoz which plainly ſhews 
that it was abſolufely neciifiry that he 
ſhould be ſeiſed in Fee at the Time that he 
makes his Will ; and of theſe thete are Myl- 
titudes of Authorities; I ſhall name a few 
only, Co. Entr. 602, 664. and in Raſtal 274; 
there is a Precedent of a Will of Lands de- 
viſeable by Cuſtom, that the Teſtator was 
ſeiſed in his Demeſne as of Fee. 24 Hen. 6. 
6. 4. | 
Though the Terms of pleadings do not 
make the Law, yet conſtant pleading of a 
Thing in ſuch a Manner, is a great Evidence 
of the Law; and this argues the Neceſſity 
of the Teſtator's being ſeiſed in Fee at the 
Time of 11 the Will: But it is ob- 
jected, that Lands deviſcable by Cuſtom do 
differ-from Lands at Common Law, becauſe 
they” are deviſeable as Goods and Chattels, 
and appeal to the Cuſtom ſet forth in the 
Writ Er gravi guerela, in Fitzherbert's Na. 


tura Brevium 199. #. old Edition. Now it 
is ſaid that by this Cuſtom, it is lawful to 


deviſe Lands and Tenements as Chattels, 
though the Teſtator has not the Poſſeſſion 
of them at the Time of making the Will; 
and that a Man may diſpoſe of his Chattels 
and perſonal Eſtate, that he ſhall for the 
future acquire, any Time after making his 


Will to the Time of his Death, and there- 


Fore ſhall diſpoſe of the faid Cuſtomary 
Lands in the ſame Manner. : K 


A @ 4,z.Aa mw + os 


a > Ms. ent. * * 


Err ne 


and Revocations. 
Is Anſwer to this, I defire the Cuſtom, 
in that Writ ſet out, may be well conſidered ; 
and it will appear plainly, that the Cuſtoms 
is not general, that a Man ſo qualified may 
deviſe Terras & Tenementa as he may Goods 
and Chattels, but it is Tenementa ſun; tliey 
muſt be ſua before he can diſpoſe of them, 
they muſt” be his Property before he can de- 
viſe them: Now if they: are not ſun at the 
Time of the Deviſe, then he is out of the 


It ĩs true, perſonal Eſtates and Chattels 
may by the Common Law be diſpoſed of, 
before he has purchaſed or had the Pofleſ- 
ſion of them; and there are many Caſes that 
make out this; but there is a great Differ- 
ence between a real and perſonal Eſtate, for 
perſonal Eſtate and Chattels are tranſient and 
fleeting; and not at all fined and permanent 
as Lands are. TEC#% N 

Perhaps the greateſt Part of a Man's Eſtate 
i in Goods: To-day, and he may have a 
Mind to turn them into Money To-morrow; 
this the Neceſſity of Dealing and Traffic in 
the World abſolutely requires. Now would 
it not be hard that a Man ſhould be obliged 

to make a Will every Day; which he muſt, 
if he could not diſpoſe of his Chattels, be- 
cauſe they have undergone ſome Alteration ? 
This would be the greateſt Perplexity in the 
World : but on the other Hand, Land con- 
tives the ſame every Day, and will do ſo to 

the End of the World; and as to — 
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there is Time and Opportunity to make 
Settlements as he thinks fit; but as to per- 
ſonal Eſtate, that is under conſtant Variation, 
it is quite otherways in Reaſon. | 
Suppoſe: the Caſe was of a Deviſe of: a 
real Chattel, and a Man ſhould deviſe a Term 
for Years that he had not at the Time of the 
Deviſe, but had purchaſed ſome Time be- 
fore his Death: I doubt whether this would 
be good, though this be not the Caſe, nor 
neceſſary 1 ſhould give my Opinion in it, 
yet I make a great Doubt of it. Suppoſe 
for the Purpoſe one takes a College Leaſe, 
ſubſequent to the making his Will; the Que- 
ſtion is whether this would be a good De- 
viſe; and I am inclined to think not. There 
is a Caſe of Aſoby and Lever in Goldeſborouph 
3. that comes up to this Matter; a Man 
makes his Will, having a College Leaſe, or 


other Leafe, and deviſes this Leaſe to 9: 8. 


after making which Will, he ſurrenders this 
Leaſe, and renews the Leaſe with the Dean 
and Chapter ; ſuppoſe he then dies, the 
Queſtion was whether the Deviſee ſhould 
have this Leaſe; and it was held in that 
Caſe, that the Renewing of the Leaſe was 
a Revocation of the Will, and that the Leaſe 
did not paſs. This ſeems to be a very ſtrong 
Caſe as to this Point, and the Reaſon is 
plain, becauſe the Eftate was not in him at 
the Time of making the Will. 

March 137. The Queftion was there, 
whether a Term not aſſented to by an Ex- 


ecutor, and which paſſed only as an execu- 
; tory 


aud Revocations, 


tory Deviſe, could paſs by the Will of the 
Deviſee; and there it was held, that it was 
only a Poſſibility, and that nothing paſſes by 
the Will; and indeed how could he diſpoſe 
of a Term that was not his but another 
Man's? It is hard to imagine ſuch a pre- 
poſterous Thing ; bur I ſhall not give any 
politive Opinion herein, this not being our 
Caſe; the Executor muſt aſſent to a Legacy, 
elſe nothing paſſes; for nothing can pals im- 
mediately where a Term is deviſed ; but this 
is enough to ſhew the Difference between a 
real and perſonal Eſtate; one is permanent and 
laſting, and the other is mutable and fleeting. 
To make a Will to take Effect from the 
Purchaſe of an Eſtate, is repugnant to the 
Nature of a Purchaſe, for a Will gives it to 
another and his Heirs ; the Purchaſe gives it 
to himſelf and his Heirs; the Will gives it to 
his Wife, and the Purchaſe gives it to him- 
ſelf in Fee, ſo that here is a perfect Contra- 
diction. | | 
Now it is to be noted here is no Republi- 
cation; for if there had been a Republication, 
that would have done, and made theſe Lands 
paſs; provided that all the Requiſites and 
Circumſtances neceſſary to the making of an 
original Will within the Statute of Frauds and 
Perjuries had been obſerved. 
Suppoſe a Man deviſes all his Lands in 
Tail, and afterwards purchaſes other Lands, 
and dies before Re-publication, thoſe pur- 
chaſed Lands will not paſs; but if he re- 
publiſh the Will, in ſuch a Manner and with 
K ſuch 
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ſuch Circumſtances, as are neceſſary to the 
compleat Execution of an original Will, the 
purchaſed Lands will paſs as by an original 
Will. 

It is ſaid indeed in Bret and Rigden's Caſe, 
that where a Man deviſes Land in certain, 
as the Manor of D. or White-acre, and the 
Deviſor has nothing in the Land at the 
making the Deviſe, but does afterwards pur- 
chaſe the ſame; the new purchaſed Lands 
ſhould paſs to the Deviſee, becauſe his Intent 
was manifeſt, If that were Law, it is full 
againſt me; but I think that Caſe is not 
Law; it is only a ſaying of Serjeant Lovelace; 
and the Caſe quoted in the Margin does not 
warrant any ſuch Thing. I thought indeed, 
before I looked narrowly into the Caſe, 
which is the 39 Hen. 6. 18. that it had been 
ſo; but there is nothing in that Book to 
warrant it, nor is there any Thing like it in 
either of the Abridgments, either in Fitz- 
herbert, Title Deviſe 17, or in Brook, the 
ſame Title 15. 

It is only a Note of two Judges Opinion. 
Nota, ſays the Book, in the King's Bench, 
per Yelverton and Markham. If a Man de- 
viſes Land, and is diſſeiſed after that, and 
then dies; this Deviſe is void and cannot be 
made good; and the Reaſon is, becauſe the 
Diſſeiſin turns it to a Right, and it is only 
a Choſe in Action, and cannot be deviſed 


away; and therefore, ſays the Book, it was 


held a good Plea againſt the Deviſe, that 
the Deviſor did not die ſeiſed of thoſe Lands; 
but 


and Revocations. 


but the Book goes on further, and ſays, 
ſuppoſe a Man is diſſeiſed, and then makes 
his Will, and deviſes the Lands, and after- 
wards re-enters into the Lands; it is made a 
Queſtion there, if it be a good Plea to ſay, 
that the Deviſor had nothing in the Lands ar 
the Time of the Deviſe; this is the Caſe put, 
and the Caſe meant, upon which the prece- 
ding Opinion is grounded, and it ſeems by 
that Book, that if he do re-enter, the Land 
ſhall paſs; and I am of Opinion they will 
paſs if he do re-enter ; and the Reaſon is, if 
a Man is diſſeiſed, and he makes a Re-entry, 
ſuch Re- entry purges. the Diſſeiſin, and by 
relation to all Intents and Purpoſes he is in 
Poſſeſſion from the Beginning, and for that 
Reaſon he ſhall have an Action for the mean 
Profits between the Time of the Diſſciſin and 
bringing the Action; and ſo is 38 Hen. 6. 
27. 19 Hen. 6. 17. He may in ſuch Caſe be 
juſtly ſaid to be ſeiſed in Fee of ſuch Lands, 
and therefore may diſpoſe and deviſe the 
ſame away ; becauſe the Entry reveſts the 
Eftate, and he is now, in Conſideration of 
the Law, in Poſſeſſion from the Time of the 
Diſſeiſin, and therefore is intitled to the 
meine Profits, as tho' he had been actually 
in the Poſſeſſion all the while; but that is 
not this Caſe, for here the Deviſor has nei- 
ther Jus in re nor Jus ad rem, for the Land 
is here purchaſed eight Years after the making 

of the Will. | | 
Suppoſe an Heir, that has nothing but a 
bare Expectation during his Father's Life- 
K 2 time, 
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time, ſhould make a Will, and deviſe all the 
Lands he ſhould have at the Time of his 
Death, would the Lands which came to him 
by Defcent from his Father paſs by the De- 
viſe? No ſurely. But then ſuppoſe a Man 
makes a Will of Land in Reverſion, ex- 
pectant on an Eſtate-Tail or an Eſtate for 
Lite, and before his Death Tenant in Tail, 
or Tenant for Life, dies without Iſſue, theſe 
Lands will paſs, though he had but a Rever- 
ſion only at the Time of making the Will, 


becauſe he is ſeiſed at that Time as much as 


he can be, and it is a certain preſent Intereſt, 


though to commence in futuro, and all the 


Eſtate he could give he intended him. 
There was a Caſe in my Lord Bridgman's 


Time of Davis and — „it is a Deviſe 


of Lands to two Perſons and their Heirs, 
and one of them dies during the Life of the 
Teſtator, and the Queſtion was, Whether 
the Survivor ſhould take the Whole or not; 
and it was held he ſhould ; which plainly 
ſhews it was a Will and Diſpoſition from the 
Time of making it. Suppoſing A. has a 
Manor, and makes his Will and deviſes this 
Manor, and before the Death of the Teſta- 
tor a Tenancy eſcheats to the Lord of the 
Manor, and after that the Teſtator dies; the 
Queſtion is, whether the eſcheated Tenancy 
ſhall paſs, becauſe the Manor 1s deviled, 


and that is Part of it; for this Tenancy is 


not deviſed as a diſtin Thing, but as a 
Part of the Whole, which he could deviſe. 
I look 
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1 look upon it to be my Lord Cotes 


Opinion in Butler and Baker's Caſe, in the 
third Report, that a Deviſe is a Diſpoſition ; 
and that Caſe was adjudged in the Exche- 
quer Chamber by all the Judges in England, 
and that a Cuſtom to deviſe ought to be 
conſtrued the ſame as in Common Law. 


Therefore for theſe Reaſons I hold the 

Judgment ought to be given for the Defen- 
dant. | | 

I. In regard it is a Will at the Time of 
the Making. | 

II. In as much as the Teſtator had not 
Power to give what he had not. 

III. The conſtant Manner of Pleading 
ſhews the Neceſſity of the Teſtator's being 
ſeiſed. | 
IV. A Deviſe of Lands is not comparable 
to a Deviſe of a perſonal Eſtate, becauſe a 
perſonal Eſtate is altering every Day. 

V. Becauſe a Deviſe is repugnant to the 
Nature of a Purchaſe ; a Purchaſe is to the 
Deviſor and his Heirs, and a Deviſe to ano- 
ther and his Heirs; and becauſe there is no 
Caſe nor Authority in Law to warrant any 
contrary Judgment. 


Indeed I was very inclinable to make this 
a good Deviſe if I could, becauſe the Intent 
is very ſtrong, and that will weigh a great 
deal in a Will; but when I conſidered more 
of it, I could find no Opinion to favour it, 
but that of Serjeant Lovelace, which is nor 
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to de ſupported; becauſe the Caſe reported 


is miſtaken. I do not give my Opinion ſo 
much on the Word having, but that at the 
Time of making the Will he had not the 
Land; and ſo agreed by Dyer, that a Man 
muſt be the Owner of the Land at that 


Time, 


Powell. J would have made it good if I 
could; but it is inconvenient it ſhould be 
ſo; for when a Man is beyond Sea, or in 


foreign Parts, or in Priſon, and ſhould have 


made his Will in this Manner, he may have 
many Thouſands a Year deſcend to him from 


other Relations, that he may know nothing 


of at the Time of making the Will. 

Holt. 1 would have made it good if l 
could. 

_ TThe Intent was plain. 

So Judgment was given for the Defendant 
per tot Cur. 

This Judgment was affirmed upon a Writ 
of Error in the Houſe of Lords 24 Feb. 1707. 


Arthur 
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Arthur v. Bockenham, C. B. 


The Lord Chief Juſtice Trevor delivering the 
| Opinion of the Court. 


18 Queſtion is, whether theſe Lands, 
that is, the Moiety named in the ſpe- 
cial Verdict, do well paſs in the Will to the 
Defendant Frances Bockenham, or no; for if 
they do not paſs, then this Moiety belongs 
to the Leſſor of the Plaintiff. 

And we are unanimouſly of Opinion, that 
theſe Lands do not paſs to the Defendant by 
this Will. | | 

The Queſtion, touching the Validity of 
this Will, doth depend on the Conſideration 
of two Matters. . 

Firſt, On Conſideration of the Statute of 
Wills, 32 Hen. 8. which was made to enable 
Perſons to deviſe Lands by their laſt Wills. 

Secondly, On the Conſideration of the Cu- 
ſtom of Gavel-kind, which is particularly 
found in this Verdict. 

Firſt, In the firſt Place I will conſider, 
whether the Statute doth enable any one to 
deviſe Land he is not Owner of, nor has any 
Intereſt in, at the Time when the Will is 
made, but doth purchaſe Lands in his Life- 
time after the making of ſuch Will. 

This depends on the Conſtruction of that 
Act, which ſays, that all and every Perſon 


and Perſons having Manors, Meſſuages, Lands 
K 4 and 


135 


Law of Deviſes 

and Tenements, ſhall have full and free Li- 
berty to diſpoſe and deviſe the ſame by his 
laſt Will and Teſtament : Whether the Word 
having doth make it neceſſary, that the Te- 
ftator ſhould have the Poſſeſſion of, or an 
Intereſt in the Land at the Time of making 
his Will, or whether it be ſufficient that he 
have or purchaſe the Lands at any Time af- 
ter the making his Will before his Death. 
Now, in order to come at the Meaning of 
this Statute, '1 will ſuppoſe this Act lately 
made, and that there had been no Conſtruc- 
tion made thereof, but-that the Queſtion was 
intirely new and undetermined, that it were 
now Res integra, what then would be a rea- 
ſonable Conſtruction of theſe Words of the 
act; and in the next Place J will conſider 
what Conſtruction this act ought to receive, 
as it has been already expounded and deter- 
mined, and from the Conſequences of ſuch 
Determination. 

Now, as to what would be a reaforiable 
Conſtruction, ſuppoſing it were to be made 
de novo, and to be originally expounded, I 
am of Opinion it would be a very reaſonable 
Conſtruction, that this Act ſhould not enable 
any Perſon to deviſe Land he has not, nor is 
Owner of at the Time of making his Will, 
unleſs he re-publiſhes it, which is the fame 
in Subſtance as new making it. | 

The general Rule in Expoſition of Acts of 
Parliament is, that in all doubtful' Matters, 
&c. where the Expreſſion is in general 


Terms, they are ko receive ſuch a Conſtruc- 
tion 
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tion which may be agreeable to the Rules of 
the Common Law in Caſes of that Nature 
for the Statutes are not preſumed to make 
any Alteration in the Common Law further 
or otherwiſe than the Act doth declare ex- 
preſly ; therefore in all general Matters the 
Law preſumes the Act did not intend to 
make any Alteration z for if the Parliament 
had that Deſign, they would have expreſſed 
it in the Act. Nellie | | 
Now how will the Common Law influence 
this Matter before us? firſt, it is plain by the 
Rules of the Common Law, that is, ſuch 
Rules as are to govern Conveyances and Diſ- 
poſitions of Eſtates, the Law did never al- 
low any Perſon, by any Conveyanee at Com- 
mon Law, to diſpoſe of the Lands he had 
not, or had no Right or Intereſt in, at the 
Time of making and executing ſuch Con- 
veyance; and ſo is 1 Inſt. 265. it is there 
ſaid, if one releaſe all the Right he has, and 
all the Right he ſhould. or could have for the 
future, though in expreſs Words, which ſuf- 
ficiently ſhew the Intent of the Party, yet 


ſuch Releaſe is void as. to any, After-Right, 


and was never yet contradicted: by any one. 
However, there are ſome Exceptions: to 
this Rule, as to Releaſes of future Rights, 
that is, that in ſome Caſes a Man may re- 
leaſe a future Right, though by the bare 
Releaſe it can never paſs; as the 1 Iuſt. which 
[ cited before. If there be a Father and Son, 
and the Son diſſeiſe the Father, and being 
in Poſſeſſion makes a Feoffment in Fee in 


the 
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the Life 'of his Father, though no Right or 


Eſtate is yet deſcended. upon him from his 
Father; yet this Feoffment will bar him of 
this future poſſible: Right, when it does de- 
ſcend and come to him; but this is grounded 
on a Particular Reaſon, that is, becauſe he 


had more than a mere Right, for he had the 


Poſſeſſion of the Land, and therefore might 
make''a-lepal Conveyance thereof; and the 
Law favours Extinguiſhment of Rights, ſo 
that the Right and the Poſſeſſion may go to- 

ther; beſides a Feoffment is of a high 
— — in the Law, becauſe executed 
by Livery, and cauſes a Tranſmutation of 
the Poſſeſſion, and therefore is carried to the 
Extinguiſnment of future Rights, in favour 
of him who. has the Conveyance; for by this 
Feoffment he did not convey a bare Right 
only, but might by Law make a Feoffment 
thereof, and by Implication upon fuck Feoff- 
ment and Livery, all future Rights of him 
that made it are extinguiſhable ; for being in 
Poſſeſſion and conveying the Land itfelf, he 
conveys all Rights attending thereon, whe- 
ther prefent or future; but yet this doth not 
bar his Heir at Law; for he may enter not- 
withſtanding, and as to him the Right is not 
extinguiſhable abſolutely, though at the fame 
time the Feoffment is good againſt him that 


made it. This general Rule again admits of 


another Exception, and that is in the Caſe 
of a Releaſe with Warranty ; where a Man 
makes a Feoffment with Warranty, that 
Warranty will bar a future Right, and _ 

| wi 
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will go to the Heir and bar him too; but 
then that is grounded. on a particular Reaſon, 
for the Warranty bars to avoid Circuity of 


Action; for if the Heir of him who made 


the Warranty ſhould recover the Land againft 
his Father's Grantee, this Land when it de- 
ſcended to him, would be Aſſets in his Hands, 

and would be liable to the Warranty, ſo that 
it works an Extinguiſhment of his future 
Right by Rebutter. 

There is no Caſe in all the Law, that by 
any legal Conveyance at Common Law a 
Man could convey Lands he had no Right 
to, nor in Poſſeſſion thereof at the time of 
ſuch Conveyance : In the firſt Caſe he had 
not the Poſſeſſion, nor any preſent Right; 
but if he had, by the Releaſe it would have 
been extinguiſhable to him that had the Poſ- 
ſeſſion, becauſe he that had the Poſſeſſion, 
which the Law favours, ſhould not be di- 
ſturbed; but future Rights it was never ex- 
tended to. 

Yet the Law has allowed Releaſes of 
Rights, which are in the Nature of Poſſibi- 
lities; a Man may releaſe to him that has 
the Poſſeſſion a poſſible Right only, though 
it does not allow him to transfer or convey 
away to a Stranger ſuch Right; and that is 
the Reaſon the Law allows a Man to releaſe 
an executory Intereſt in a Term which he has 
deviſed to him, and is in the Nature only of 
a Poſſibility ; but yet he cannot aſſign it away 
to a third Perſon, though he may, as I have 
ſaid before, releaſe this Right to the *. 
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of the Land by way of Extinguiſnment; ſo 
that the Rule of Conſtruction of Convey- 
ances at Common Law will be the ſame Rule 
to expound this Statute ; but to narrow this 
Queſtion a little more, 1 do agree that De- 
viſes of Land have not been fubject to the 
ſtrict Rules of Conveyances at Common 
Law, becauſe the Law favours Diſpoſitions 
by Will, to make them agreeable to the In- 
tent of the Teſtator; whereas Conveyances 
at Common Law ſtand 'on a different Foot. 
In the Caſe of Wills the Teſtator is inops 
Conſilii, and has no Opportunity of obfer- 
ving the Formalities of Law ; and therefore 


Wills are not in all Caſes ſubject to the Rules 
of Conveyanees at Common Law; but then 
all this is grounded upon the Suppoſition 
that the Teſtator has wherewithal to make 


Diſpoſition of. 

Let us then conſider how the Law makes 
Conſtruction in what comes neareſt to Wills, 
and that is Conveyances of Land to Uſes, 
which the Statute of the 27 Hen. 8. hath ex- 
ecuted into Poſfeſſion ; the Rules of Con- 
ſtruction in theſe Caſes are the moſt proper 
Rules to be adapted to Wills. 

Wills have been all along conſtrued ac- 
cording to the Intent, and fo has the Law 
always ſupported thoſe Conveyances to Ules, 


on the ſuppoſed Intention of the Party to 


ſupply little Defects as _y de ſuppoſed to 
be in them. 
Now, by Conveyances to Uſes at Com- 


mon Law, could any Man convey an Uſe i * 
Land 
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Land which he had not at the Time of ma- 
king the Conveyance ? Surely he could not; 


and that is plainly proved by the Caſe of 
Zelvertof and Teluerton: There the Father 


covenanted to ftand ſeiſed of Lands which he 
afterwards ſhould purchaſe, to the Uſe of 
himſelf for Life, and afterwards to his young- 


eſt Son and his Heirs, and afterwards he 


purchaſed Land and died; and the Queſtion 
was, whether the eldeſt or youngeſt Son 
ſhould take it; -and it was there reſolved, 
that no Uſe could ariſe to the youngeſt Son, 
being of Land that he had not at the Time 
of making the Conveyance; and that is 
grounded upon very good Reaſons, becauſe 
he cannot raiſe a Uſe of Land which is not 
his own; for if a Man which has no Right 
to Land can raiſe a Uſe of that Land, then 
two at the ſame Time might raiſe Uſes; for 
it cannot be denied but that he that is Owner 
of the Land may diſpoſe of it, and raiſe what 
Uſes he pleaſes, and that he 1s the proper 
Perſon on a Sale to declare the Uſes. It is 


impoſſible the ſame Land ſhould be to the 


Purchaſer for Life, with Remainder to his 
youngeſt Son and his Heirs, and at the {ame 
Time be to him and his Heirs ; theſe would 
be contradictory Uſes, being at one and the 
lame Time, as being declared by different 
Perſons. h 

It is allowable indeed in the Law for a 
Man to covenant that he will purchaſe Lands 


by ſuch a Time, and to levy a Fine thereof, 


and that the ſame ſhall be and enure to ſuch 
and ſuch Uſes. 
But 
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But then the Reaſon of that is, when the 
ſaid Lands are purchaſed, and a Fine levied, 
the Uſe ariſeth on the Fine, and not on the 


| Deed made by him before he was Owner of 


the Land; and though he could not declare 


the Uſe before he had the Land, yet the 


Fine raiſes the Uſe, and the Deed made be- 
fore is only an Evidence of his Intention that 
it ſhould be to ſuch Uſes, if no Uſes were 
declared at the Time of levying the Fine, 
for at that Time he might declare other 
Uſes; but no other Uſes being declared, that 
Deed ſerves for an Evidence of the Intention 
of the Party, no other Intention appearing. 
To apply that to this Caſe ; here is a Con- 
veyance made, whereby Land is diſpoſed of 


which he had not at the Time of making 


the Will, and is a Diſpoſition to take effect 
in futuro, and ſo was that Caſe a Grant and 
Diſpoſition - of Land when he ſhould pur- 
chaſe it; ſo this Will cannot be a preſent 
Diſpoſition of what he had not, but a De- 
claration how the Land ſhould go at his 
Death ; but it is very plain that the making 
of the Will is the Foundation, and is an in- 
choate Diſpoſition ; ſo that if the Deviſor 
has not the Land at the Time, it will not 
pals. 

There is yet a further Reaſon why Wills 
ſhould receive ſuch a Conſtruction as Con- 
veyances by way of Uſe, and why they 
ſhould imitate ſuch Conveyances, becauſe it 
appears that the A& of Parliament of Wills 


was made to ſupply the Power of W 
ſes 
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Uſes by Men's laſt Wills and Teſtaments, 
which they had before the 27th of Hen. 8. of 
Uſes; for though the Subjects, before the 
32d of Hen. 8. of Wills, had not any Power 
to diſpoſe of their Lands by their laft Wills, 
yet * had what was tantamount, which 
was a Power to declare Uſes; for before the 
27 Hen. 8. which executes the Poſſeſſion to 
the Uſe, all the Lands were ſubject to the 
Ceſtui que Uſe, and he had a Power to de- 
clare the Uſe of Land; the Truſtees had 
the Poſſeſſion as he thought fit, either by 
Deed or Will, ſo that in effect he had 2 
Power of deviſing by Will by declaring the 
Uſes the Truſtees ſhould ſtand ſeiſed to after 
his Death; but when the 27 Hen. 8. came 
and executed the Poſſeſſion to the Uſe, then 
the Ceſtui que Uſe had no ſuch Power of de- 
claring the Uſe as before, becauſe then the 
Uſe and the Land were the ſame Thing, be- 
ing united together; and that is the Reaſon 
why this Statute of Wills gave Men Power 
to diſpoſe of their Lands by Will, which 
was given in lieu of that Power which Ceſtui 
gue Uſe had before of declaring the Uſes of 
the Land as he thought fit; and therefore 
there is a great deal of Reaſon a Will ſhould 
receive the ſame Conſtruction. 

But it is objected, that a Will is not to be 
conſtrued according to Conveyances by Deed 
at Common Law, becauſe a Will is no pre- 
ſent and immediate Diſpaſition of Land, and 
is not like a Deed that takes effect imme- 
diately by Delivery ; for in ſuch Caſe a —_ 
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muſt have the Land at the Time, or elſe it 
is againſt the Nature of the Grant or imme- 
diate Gift to diſpoſe of what he has not; 
but a Will is another thing, it is only a fu- 
ture Diſpoſition in caſe the Man dies without 
any other Alienation; and is ambulatory, 
and not compleated or conſummated till his 
Death; and therefore Reaſon good he ſhould 
be able to diſpoſe of the Lands he ſhould 
have or purchaſe before his Death, becauſe it 
does not take effect till Death. | 
Now in Anſwer to this Objection, I ſhall 
diſtinguiſh to what Purpoſes a Will does not 
take effect till Death, and to what Purpoſes 
it does take effect from the Time of the 
making, and before the Party's Death; it is 
true, to many Purpoſes a Will takes no ef. 
fect till the Teſtator's Death; but on the 
other Hand, to many other Purpoſes it takes 
effect from the Time of making the Will. 
Indeed as to veſting an Intereſt in the De- 
viſee, the Law has Regard to the Death of 
the Party only; for no Intereſt can veſt in 
the Deviſee as long as the Teſtator lives, and 


a Will in its own Nature is not to paſs any 


thing but upon Suppoſition of the Teſta- 
tor's Death; for it is a Proviſion and Direc- 
tion how his Lands and Eſtate ſhall go, when 
he can keep them no longer. Where a Man 
deviſes Lands to another, and the Deviſee 
happens to die before the Deviſor, this is a 
void Deviſe, and the Lands do not pals; 
for if they ſhould, the Heirs of the Deviſce 


muſt take, contrary to the Intent of the uh 
| viſor; 
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viſor; for by the Will he was intended to 
take by Deſcent; and if the Lands paſs, he 
muſt now take by Purchaſe., In this Regard 
alſo, a Man's Wife may take by his Will, 
though ſhe cannot take by any Conveyance 
at Common Law, for the Will not taking 
effect in Point of transferring an Intereſt till 
after the Huſband's Death, ſhe is in the Na- 
ture of a Stranger; and ſo the Land will well 
paſs to her; and in many other Caſes of this 
Nature which I could mention, if neceſſary, 
a Will takes no effect till the Death of the 
Lenor: . 8 1 5 

But when you conſider another thing ne- 
ceſſary to make à Will good, as a neceſſary 
Qualification in the Teſtator, which is the 
Power and Capacity of diſpoſing by his Will, 
there I take it the Law regards the Time of 
making the Will, and as to the Power of 
diſpoſing by Will, that conſiſts of ſeveral 
Particulars ; as, firſt; To enable the Teſtator 
to diſpoſe by Will, or any other Way, the 
Law requires he ſhould have an Intereſt in 
the thing he is to diſpoſe of ; and if he have 
no Intereſt in the thing to be diſpoſed of, 


how can he be ſaid in any Senſe to have a 


Power of diſpoſing ? OO 
Secondly, The Teſtator muſt not. only have 
an Intereſt in the thing deviſed at the Time 
of making the Will, but mult have a diſpo- 
ſing Mind too, he muſt have Ability and 
Capacity in Point of Diſcretion and Under- 
ſtanding, as a rational Man; and theſe two 


Qualifications ate neceſſary ro make up che 
L Power 
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Power of diſpoſing ; and this Power muſt 
be perfect and compleat at the Time of ma- 
king the Will, and none of thefe Qualifica- 
tions coming after, though before the Death 
of the Teſtator, will make this Power good, 
and the Will effectual in Law. Theſe are 
perſonal Qualifications, and muſt be had at 
the Time of diſpoſing, and will be too late 
to come after. Now, as to Qualifications in 
Point of Diſcretion, if a Man be on compos, 
and not in his right Senſes at the Time of 
making his Will, though he afterwards, ne- 
ver ſo long before his Death, becomes a Man 
of Underſtanding and ſound Judgment and 
Memory, yet the Will is a void Will, and 
will by no means be made good, becauſe he 
wanted the diſpoſing Power at the Time of 
the Diſpoſition, which was at the Time of 
making his Will; ſo, the Law is the ſame 
of a 3 5 Covert. If a married Woman 
makes a Will, though ſhe become a Widow 
and unmarried before her Death, yet ſuch is 
a void Deviſe without Re- publication; for 
the Law here regards the Time of making 
only; ſo if is in the Caſe of an Infant, if he 
makes a Will, though he be of Age, nay, 
though he be ever ſo old when he dies, yet it 
is a void Deviſe, becauſe he had not Diſcre- 
tion, nor a diſpoſing Power at the Time of 
making; for it is that which the Law regards 
in theſe Caſes, and not the Time of the Death 
of the Teſtator. 

Then as to the other Point, or neceſſary 
Qualification, which goes to the Power of 

| 4 diſpoling, 
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diſpoſing, which is his Ownerſhip of the 
Land, the Law requires that to be compleat 
at the Time of making the Will ; confider, 
as to this Point the Law is very ſtrict, that 
the Teſtator ſhould have a diſpoſing Power 
at the Time of making the Will; for it is ſo 
far from allowing a ſubſequent Power by Ac- 
quiſition after to make the Will good, that 
the Law requires a Continuance of the ſame 
Intereſt the Deviſor had at the Time of ma- 
king the Will, to remain unaltered, even to 


the Time of the Death, for that any, even 3 Lev. 108. 


the leaſt Alteration of this Intereſt, is an ac- 
tual 'Revocation of ſuch Will ; as where there 


is a Tenant in Tail, and he makes his Will, 


and deviſes theſe Lands away : Now, though 
he hath an Inheritance in theſe Lands, and 
they are his own, and he could diſpoſe of 


the ' abſolute Inheritance in Fee- ſimple by 


Fine or Recovery, yet if at any Time after 
the making ſuch Will, at any Time before 
his Death, he ſuffers a Recovery to him and 
his Heirs, and ſo alters the Eſtate from a 
Tail to a Fee, this is alſo ſo far from ma- 
king his Will good, that it is an actual Re- 
vocation of the Will; yet he was the Owner 
of the Land at the Time of making theWill, 
and is no more now, but only the Eſtate is 
altered, and he has now another ſort of Fee 
nay, the Law is ſtill ſtricter; as where there 
is Tenant in Fee-ſimple, and he deviſes his 
Land to another, and after that, and ſome 
Time before his Death, he makes a Feoft- 
ment of theſe Lands - another for the ** 
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of himſelf and his Heirs; though this to 
ſome Purpoſe: is no Alteration, for he is ab- 
ſolute Owner of the Eſtate as before, yet 
this does not make the Will good, but 1s a 
Revocation thereof ; and ſo it was adjudged 
in the Caſe of my Lord Lincoln, though ſo 
fmall an Alteration. 

Now this ſhews that the Law requires that 
the Teſtator ſhould have a compleat Power 
of diſpoſing at the Time of making the Will, 
and that that Power and Intereſt he had at 
Time ſhould continue, and be the very. ſame 


at the Time of his Death. 


Now if the Law will not allow any the 
leaſt Alteration of Eſtate from that which he 
had at the Time of making the Will, but 
will rather work a Revocation and Deſtruc- 
tion of the Will, I do not ſee how the Teſta- 
tor's purchaſing after can work here to make 
the Will good, when he had nothing at all, 
no Intereſt in or to the Land at the Time of 
making the Will; this is a far greater Alte- 
ration than from a Tail to a Fee, or from 
one ſort of Fee to another; for this is an 
Acquiſition of new Right, and a new Power; 
it is totally a new Intereſt purchaſed after 
making the Will, when he had neither Right 
or Intereſt at the Time of the Will, : which 


can never have effect to make this Will good, 


ſo as to give the Tower of diſpoſing of the 
Lands. 


In a Will the Law requires the Deviſor to 
have this Power compleat and intire, both 


in regard of the Eſtate and Intereſt to be dit- 


poſed 


and Revocations. 
poſed of, and in regard of the Teſtator's 


Underſtanding and Diſcretion, which are ne- 
ceſſary to be had at the Time of making 
the Will; and though they happen after- 
wards, though never ſo long before his 
Death, yet they come too late; ſo that if 
this Act of Wills were now de novo to be 
conſtrued, it would receive this Conſtruction, 
That a Man having Lands, ſo as to give him 
a Power to deviſe them by Will by virtue of 
the ſaid Act, mult be meant having at the 
Time of making his Will, and not at the 
Time of his Death only. 

Secondly, But then in the ſecond Place, this 
being a Law made a, long Time, and that 
has received many uniform Determinations 
agreeable to this Conſtruction, this ought to 
be of great Conſideration always, that the 
Law may be certain when there has been ſo- 
lemn Determinations after long Debates, and 
an Acquieſcence under them, and when ac- 
cepted and received as a Rule of Property, 
though ſome ſhould be diſſatisfied in their 
private Judgments. Were the Matter to be 
newly reſolved, it is but reaſonable we ſhould 
acquieſce and determine the fame Way to 
prevent greater Miſchiefs, which might arife 
from the Uncertainty of the Law; now there 
have been ſeveral folemn Reſolutions and 
Acquieſcences under them, that a Man can- 
not diſpoſe of Lands before he has them. 

As to the Caſe of Brett and Rigden, I do 
not take that to be a Determination of this 


Point; that Caſe was na more than this: A 
I. 2 Man 
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Law of Deviſes 


Man had Lands in a certain Pariſh or Place, 
and made his Will, and gave away all his 


Lands in that Pariſh, and afterwards, ſome 


Time before his Death, purchaſed other Lands 
in the ſame Pariſh;. and the Queſtion was, 
whether theſe new purchaſed Lands ſhould 
paſs or not; and held they would not : But 
that Judgment was not grounded on this 
Queſtion, whether he could deviſe Lands he 
had not, but whether the Words of the Will 
in Point of Intention would extend further 
than to thoſe Lands he had at the Time of 
making the Will, there being in that Will 
no future Words, nor declared Intention of 
paſſing any Lands he ſhould purchaſe in fu- 


turo; that Judgment went rather upon the 


Suppoſition that the Intention of the Teſtator 
was ſatisfied in paſling thoſe Lands the Teſta- 


tor had at the Time of making the Will; for 
there being no future Words in the Will, it 


might be the Intention of the Teftator, that 
the Deviſee ſhould have the. Land at the 
Time of making his Will, and the Heir at 
Law have the new purchaſed Lands by De- 
ſcent. 

But there are ſome Caſes in Point, as But- 
ter and Baker's Caſe in the third Part of my 
Lord Coke's Reports, and Leonard Lovies's 


Caſe in the tenth Report of my Lord Coke; 


they expreſly go on the Word having at the 
Time of making the Will, and this has been 
all along taken as the Rule; and all People 
ought to acquieſce therein, being ſo often 
and ſo ſolemnly in this Manner — 
an 


and Revocations. 


and now I am come to the ſecond Point on 
which this depends, and that is the Cuſtom. 

Whether, though it ſhould be allowed that 
by a Will a Man cannot diſpoſe of Land 
which he had not at the Time of making the 
Will, and which he purchaſed afterwards ; 
yet whether ſuch Deviſe may not by ſuch 
Cuſtom be made a good Deviſe; and I am 
of Opinion it will nor. 


The Cuſtom found is no more than that 


Gavel-kind Land may be deviſed by Will in 
Writing ; but there is no ſuch Cuſtom found, 
as that a Man may deviſe Gavel-k ind Land 
that he has not, but only that Gayel-kind 
Land is deviſable. 3 
If it be a reaſonable Conſtruction of the 
Act of Wills, that to enable a Man to de- 
viſe he ſhould have the Land at the Tin.e of 
making his Will, why - ſhould not this Cu- 
ſtom be ſo expounded, ſince the Cuſtom is 
only to enable a Man to devife Land; if it 
be a reaſonable Conſtruction as to Socage 
Lands, why not as. to Gavel-kind Lands? 
There is no more particular Reafon in one 
Caſe than in the other, and the rather be- 
cauſe all Cuſtoms, which are againſt the 
Common Law of England, ought to be ta- 
ken ſtrictly, nay very ſtrictly, even ſtricter 
than an Act of Parliament that alters the 
Common Law. | ds 
It is a general Rule, that Cuſtoms are not 
to be enlarged beyond the Uſage, becauſe it 
is the Uſage and Practice that makes the 
Law in ſuch Caſes, and not the Reaſon of 
: n the 
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the Thing; for it cannot be ſaid that a Cu- 
ſtom is founded on Reaſon, though an ung 
reaſonable Cuſtom is void ; for no Reaſon, 
even the higheſt whatſocver, could make 
2 Cuſtom or Law; it is no particular Rea- 
ſon that makes any Cuſtom or Law, but 
Uſage and Practice itſelf, without Regard 


had to any Reaſon of ſuch Uſage; and there- 


fore you cannot enlarge ſuch Cuſtom by any 
Parity of Reaſon, ſince Reaſon hath no Part 
in the making of ſuch Cuſtom. 

Now in Conſtruction of Acts of Parliament 
it is otherwiſe, and there is a greater Lati- 
tude allowed in them, and d that 
induced the Law- makers to make ſuch Acts 
to take away the Common Law may be, and 
is uſually, urged in many Conſtructions of 
them; therefore in doubtful Caſes we may 
enlarge the Conſtructions of Acts of Parlia- 


ment according to the Reaſon and Senſe of 


the Law- makers, expreſſed in other Parts of 
the Acts; or conſtrue them by conſidering 
the Frame and Deſign of the Whole; but it 
is not ſo in the Caſe of a Cuſtom, becauſe 
not founded on any particular Reaſon, for 
the Reaſon of the Common Law is againſt 
it; but the Law allows Uſage in particular 
Places to ſuperſede the Common Law, and 
is the local Law, which is never to be ex- 


' xended farther than the Uſage and Practice, 


which is the only thing that makes it Law. 
Now there is nothing here found of a 
Uſage to deviſe Lands which a Man had not, 
or which he ſhould afterwards purchaſe ; * 
chen 
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then we muſt enlarge this Cuſtom to devife 
Lands which the Deviſor had not at the 
Time of making his Will, which is beyond 
a reaſonable Conſtruction ; for though it be 
lawful and cuſtomary to deviſe Lands a Man 


has, yet it does not follow by the ſame Rea- - 


ſon, that a Man may deviſe the Lands he 
has not, for it is a different Conſideration, 
becauſe the Common Law enables a Man to 
difpoſe of what he has; but there is not the 
fame Parity of Reaſon to diſpoſe of what he 
has not, being a thing againſt Reaſon, that 
any Man ſhould have a Right to diſpoſe, 
when he had nothing to be diſpoſed of 
therefore ought not to be carried in Parity of 
Reaſon further than in Cuſtom, which ought 
to be conſtrued more ſtrictly than it would 
be at Common Law. 

But then it is further objected, that this 
Cuſtom is a general Power of diſpoſing, as 
far as a Man may, his Goods and Chattels at 
Common Law, which he may deviſe in Man- 
ner as is contended the Lands ought to go in 
this Cafe; for it is faid (fay they) in Fitg- 
berbert's Natura Brevium, that the Cuſtom 
of Gavel-kind is to deviſe Lands tanquam 
Bona & Catalla ; but ſurely theſe Words do 
not proye that Gavel-kind Land by ſuch Cu- 
ſtom may be diſpoſed of to all Purpoſes, as 
Goods and Chattels ; there is moſt certainly a 
great Difference between a Deviſe of Lands 
and a Deviſe of Goods and Chattels ; for 
Goods and Chattels were always teſtamentary 
Things, If a Man makes his Will, the Law 

a gives 
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gives all his Goods and Chattels and perſo- 
nal Eſtate to his Executor ; by his being na- 
med Executor he has a Right to all the per- 
ſonal Eſtate; and if a Man made no Will, 
the Ordinary did diſpoſe of the Inteſtate's 
Eſtate till the Statute of granting Admini- 
{tration was made; ſo as to the perſonal 
Eſtate, the Law did appoint no Perſon who 
ſhould go in Succeſſion as to that, unleſs the 
Teſtator did diſpoſe of it; but as to the 
Land, the Law has appointed the Heir to 


repreſent the Anceſtor, and to ſucceed him 


in his Inheritance; therefore Lands ought not 
to go from the Heir to whom the Law has 
given them, otherwiſe than as expreſly de- 
viſed from him to ſome other. 

And though the Teſtator doth diſpoſe of 
his Goods and Chattels by his Will to the 
Legatees, yet they all paſs to the Executor, 
and he has them all in the Nature of a Tru: 
ſtee, and he alone has a Title in Law to 
them, and nothing paſſes to a Legatee, nor 
can a Legatee take any thing to him deviſed 
until the Executor doth aſſent ; ſo that this 
in effect amounts to no more than a Direc- 
tion to the Executor how he ſhall diſpoſe of 
the teſtamentary Eſtate, when Debts and Fu- 
neral Expences are paid. | 

Teſtaments of Goods and Chattels are by 
the Civil Law of Eccleſiaſtical Conuſance, 
and ſubje& to the Rules of the Spiritual 


Court, and to be governed by their Law; 


but as to Lands, nothing enables a Man to 
take but the Common Law, and the, Heir is 
"7-0 
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in by Deſcent, as being a Perſon appointed 

by the Common Law to ſucceed and repre- 

ſent his Anceſtor; and if Lands are deviſed 

away by Will from the Heir, they paſs im- 

mediately by the Will to the Deviſee; ſo 

that there is a mighty Difference between a 

Diſpoſition of Lands and of Goods and 

Chattels. | 

The Caſes cited at the Bar to ſupport the 

Deviſe were Brook 15. Title Deviſe ; Fitzher- 

bert 17. and Statham's Abridgment 11. the 

ſame Title; and theſe were preſſed as Au- 

thorities in Point. | 

All theſe Caſes were founded on the Year 

Book, 39 Hen. 6. I have looked into that 

Book, but that does not by any means war- 

rant any ſuch Opinion; for the principal 

Caſe was no more than this; A Man deviſed 

Land, and was afterwards diſſciſed, and then 

died; the Queſtion there was, whether it was a 

good Will, becauſe he did not die ſeiſed 3 

and the Book ſays, But ſuppoſe a Man ſhould 

after making his Will purchaſe Lands; and 

there is no Reſolution to that, but only a 

Query; ſo that theſe Books are only Collec- 
tions from, and Inferences upon, 39 Hen. 6. Rep. in Eg. 77. 
which warrants no ſuch thing, but rather the Greenhill v. 

contrary z eſpecially if it be conſidered that Greenvill. 1 

Caſe muſt be on a Cuſtom to deviſe, becauſe 1 

long before the Statute of Wills. | 1 
? And therefore I think for theſe Reaſons 1 
* the Plaintiff ought to have his Judgment. x 


7.8. [ 


156 


Law of Deviſes 

J. S. ſeiſed in Fee deviſed Lands to his 
Grandaughter for Life, Remainder to his 
right Heirs Male for ever, and dies, leaving 
his Grandaughter Heir at Law, and a decea- 
ſed Brother's Son his next Heir Male; the 
Deviſe of the Remainder is void. Dawes 
and Ferrers, 2 Will. Rep. 1 

Deviſe of Lands to 3 in Truſt, if 
the eldeſt Son of A. turn Proteſtant, then to 
ſuch eldeſt Son; this is a good Deviſe, as not 
being to a Papiſt, but a Proteſtant. Carteret 

and Carteret, Ibid. 132. 

— to A. a Proteſtant for Life, Re- 
mainder to B. a Papiſt for Life, Remainder 
to C. a Proteſtant ; A. dies, B. being a Pa- 
piſt is diſabled to rake, and C. ſhall take pre- 
ſently in the ſame Manner as if the Remain- 


der had been limited to a Monk. Carrick 


and Errington, Ibid. 361, 362. 

The Stat. of the 11 C12 W. 3. c. 4. which 
diſables a Papiſt from purchaſing Lands, diſ- 
ables him from taking by Purchaſe, and con- 
ſequently from taking by Deviſe. Bid. 

Deviſe of Lands to A. a Proteſtant for 
Life, Remainder to B. a Papiſt for Life, Re- 


- mainder to, Truſtees for the Life of B. in 


Truſt to let B. take the Profits, and to pre- 


ſerve the contingent Remainders: The Truſt 


to let B. the Papiſt take the Profits is void; 
but the Truſt to preſerve the contingent Re- 
mainders is good. Mid. 362. 

Deviſe of 100 J. and 50 J. per Annum to 4. 


and his Heirs, and if 1 die without the * 
chen 
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then to a Charity; A. dies without Iſue, li- 
ving the Teſtator; the Will is void as to the 
Whole, and the Charity cannot take. Attor- 
ney General and Gill, 2 Will. Rep. 369. 

A Papiſt conforming at eighteen. is capa- 
ble of taking by Deviſe made when under 
that Age. Hill and Filkins, &c. Lucas's 
Rep. 481, 536. 

A Deviſe to one and the Heirs of his 
Body, and if he go about to alien, his Eſtate 
ſhall ceaſe, and the Lands go over to an 
Hoſpital ; the Deviſe over void, as an In- 
vention to create Perpetuities. Company of 
Pewterers and Chriſt's Hoſpital, 1 Vern. 161. 

J. S. deviſed his Eſtate to the Drapers 
Company and their Succeſſors in Truſt, to 
convey the Premiſſes to his Godſon Matthew 
Humberſton tor Life, and afterwards, upon 
the Death of the ſaid Matthew, to his firſt 
Son for Life; and ſo to the firſt Son of that 
firſt Son for Life, &c. and if no Iſſue Male 
of the firſt Son, then to the ſecond Son of 
ſaid Matthew Humberſton for Life, and ſo to 
his firſt Son, Fc. and in Failure of ſuch Iſ- 
ſue of ſaid Matthew, then to another Matthew 
Humberſton for Life, and to his firſt Son for 
Life, Sc. with Remainders over to very many 
of the Humberſtons (as the Reporter thinks, 
about fifty) for their Lives ſucceſſively, and 
their reſpective Sons, when born, for their 
Lives, without giving any Eſtate in Tail to 
any of them, or making any Diſpoſition of 
the Fee. Per Ld. Chan. Cowper, Though an 
Attempt to make a Perpetuity for 8 

ives 


A 
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Lives be vain, yet ſo far as it is conſiſtent 
with the Rules of Law, it ought to be com- 


plied with; and therefore his Lordſbip de- 
creed, that all the Sons of the ſeveral Hum- 


Berſtons, already born, ſhould take Eſtates for 
their Lives, but that the Limitation to the 


Sons unborn ſhould be in Tail. Humberſton 


and Humberſton, 1 Will. Rep. 332. 2 Vern. 


737. S. C. Prec. in Chan. 455. S. C. Gill. 
Rep. in Eq. 128. S. C. 

If I deviſe all my Lands, Tenements and 
Hereditaments in Dale, and J have a Manor 
in Dale, ſuch Manor being an Hereditament 
in Dale will paſs; though perhaps it might 
be a Doubt, if a Man has Lands, and alſo a 
Manor in Dale, of which the Lands are not 
Parcel, whether by the Deviſe of all his 
Lands in Dale his Manor will paſs; per Ld, 
Chan. Talbot in the Caſe of Haſlewood and 
Pope, 3 Will. Rep: 322. 

J. S. deviſes all his Freehold Houſes in A. 
and hath none but Leaſehold Houſes, theſe 
ſhall paſs; ſecus in a Grant. 1 Will. Rep. 
ä Cr 


A. deviſed in the following Manner : 1 


make my Niece Executrix of all my Goods, 
Lands and Chattels; the Teſtator had a real 
and perſonal Eſtate, but no Leaſes or Inte- 
reſts for Years in any Lands vhatſoever; and 
the Queſtion was, whether any or what Eſtate 
paſſed in the Lands by this Deviſe; and Ld, 
Chan. was clear of Opinion, that the real 
Eſtate did not paſs by theſe Words, and that 
the Word Lands was not (as objected) * 
an 
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and to be rejected , for that in all Probabi- 
lity there might be Rents in Arrear of thoſe 


Lands which would paſs to the Niece by her 


being made Executrix. Piggot and Penrice, 
1 Vol. Mr. Eq. 209. Ca. 13. Prec. in Chan. 
471. S. C. Gilb. Rep. in Eq. 137. Comyns 
250. 

7 S. deviſes all his Lands in A. B. and C. 
and elſewhere; the Teſtator hath Lands in A. 
B. and C. and Lands of much greater Value. 
in another County; the Lands in the other 
County ſhall paſs by the Word elſewhere. 
Cheſter and Cheſter, 3 Will. Rep. 61. 

By the Word Lands an Advowſon will not 
paſs ; by Hereditaments it may. Savil and Sa- 
vil, Forteſc. Rep. 351. | 

Lands deviſed to 4. and after in the ſame 
Will to B. they ſhall take it between them. 
Contra, Ld. Cotes Opinion, that the latter 
Clauſe revoked the former. Obiter. Fane 
and Fane, 1 Vern. go. | 

J. S. deviſes 30007. to all the natural 

Children of his Son by Mrs. Heneage ; the 
natural Children born after making the Will 
ſhall not take; nay the Child in ventre ſa 
Mere ſhall not take. Metham and The Duke 
of Devon, 1 Will. Rep. 529. 
A Deviſe to Relations is to be confined to 
* ſuch as would take by the Statute of Diſtri- 
| butions; but their Shares as to the taking 
per Capita and per Stirpes may be different, 
Thomas and Hole, Caſes in Eq. temp. Talbot 
251. 


Deviſe. 
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Deviſe to A. and his Iſſue, Remainder td 
B. and his Iſſue, Remainder to the Heirs of 
A.—A. dies without Iſſue in the Life of the 
Teſtator; B. dies in the Life of the Teſtator, 
but leaves Iſſue, who is alſo the Heir of 4. 
This Iſſue ſhall not take an Eſtate- tail, as If- 
ſue of B. nor the Remainder in Fee, as Heir 
to A. Goodright and Wright, 1 Will. 397, 
F. S. deviſes to his Wife for Life, Remain- 
der to his Grandaughter (who was his Heir 


at Law) for Life, Remainder to his own 


Heirs Male ; a Nephew, although he be next 
Heir Male, cannot take by virtue of the laſt 
Limitation, not having both Parts of the 
Deſcription meeting in him. Dawes and Fer- 
rars, Prec. in Chan. 589. 15 
J. S. deviſes the Surplus of his perſonal 
Eſtate to ſix Perſons, to each a ſixth Part; 
one of them dies in the Life-time of the Te- 
ſtator, this ſixth Part ſhall be taken as un- 
diſpoſed of by the Will, and go to the Te- 


ſtator's next of Kin. Page and Page, 2 Will 


Rep. 489. | 

If Lands be deviſed to A. and his Heirs, 
and A. dies before the Teſtator, the Heirs 
ſhall take nothing; for Heirs is a Word of 
Limitation, and not of Purchaſe : Agreed 
per tot Cur. 1 Freem. 2:93. in C. B. 

A Termor of 1000 Years, without Im- 
peachment of Waſte, deviſed the ſame to 
Defendant, and if he die without Iſſue, then 
to Plaintiff; and per Ld. K. this being a De- 
viſe after dying without Iſſue generally, is void. 
2 Vol. Abr. Eq. 357. Ca. 3. | 
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A perſonal Eftate was deviſed to J. S. and 
in os ſhe ſhould die without Iſſue, then to 
B. the Deviſe over to B. is void. 2 Freem. 


Rep. 287. Ca. 357.6. 
It a Man be von compos, and not in his 


right Senſes at the Time of making his Will, 


though he afterwards, never ſo long before 
his Death, becomes a Man of Underſtanding 
and ſound Judgment and Memory, yet the 
Will is void, becauſe he wanted the diſpo- 
fing Power at the Time of Diſpoſition, which 
was the Time of making his Will. —-So the 
Law is the ſame of a Feme Covert; for if a 
Feme Covert maketh a Will, though ſhe be- 
comes a Widow and unmarried before her 
Death, yet ſuch is a void Deviſe without 
Re-publication, for the Law here regards the 
Time of making only.—So it is in the Caſe 
of an Infant; if he makes a Will, though 
he be of Age, nay though he be never fo old 
when he dies, yet it is a void Devile, becauſe 
he had not Diſcretion, nor a diſpoſing Mind 
at the Time of making; per Trevor Ch. J. 
in the Caſe of Archer — Bockingbare, Rep. 
of Caſes temp. Q. Ann. 15 
A Deviſe to A. with 3 W 
and a Remainder over to the Heirs Male of 
the Deviſor; the Deviſor had no Heirs Male 
of his Body at his Death; it is a void Limi- 
tation, and a collateral Male cannot take by 
this Deviſe.— In the King's Caſe a Grant 
to Heir Male is void, but in that of a com- 
mon Perſon it is a Fee, and the Word Male 
1 but Heirs Male, Sc. in a Will are 
M he. 
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always intended of the Body, and implies 


an Eſtate-tail in B. R. Ford and Oſſulſton, 


Bid. 189. 3 Salk. 336. S. C. aDevile of a Re- 
mainder to his right Heirs Male muſt be in- 


tended right Heirs Male of his Body, and 
no collateral Heirs Male ſhall take by ſuch a 


Limitation by way of Remainder. 

Deviſe of a perſonal Eſtate to B. and his 
Iſſue, or to B. and if he die without Iſſue, 
Remainder over to C. is void, and the whole 
Intereſt veſted in B. Gibbs and Barnardiſton, 
Gilb. Eq. Rep. 79. Prec. in Chan. 323. S. C. 
SP. 

In Ejectment and ſpecial Verdict. F. S. 
poſſeſſed of a long Term for Years in Lands, 
deviſed them to A. Sir St. Andrew St. Jobn, 
and his two Brothers ſucceſſively, provided 
that neither of them ſhould take till after 
they are married; Row!and the third Brother 
dies, Sir St. Andrew dies, the ſecond Brother 
is Leſſor of the Plaintiff : The Queſtion upon 
the ſpecial Verdict was, whether this was a 
good Deviſe to Sir St. Andrew St. Fobn and 


his Brothers? It was objected, that this was 


a void Deviſe for the Uncertainty who ſhould 


take, by reaſon of the Word ſucceſſively: Re- 


ſolved per tot Cur, that the Plaintiff ſhould 
have his Judgment, becauſe the Devile is not 
void for the Uncertainty. Ungly and Peale, 
2 Vol. Abr. Eq. 358. Ca. 8. cites Vin. Abr. Tit. 
Deviſe (I)) Ca. 19. Vide Lucas's Rep. 10g. 
Ongly and Pead, S. C. 2 Ld. Raym. 1312. 
Ongley and Peale, S. C. 


It 
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It has been ſaid, that if an Eſtate has been 
given to a Man and his Iſſue, it is void for 
che Uncertainty, becauſe it not appearing, 
whether Male or Female; but that has been 
held and determined ſince not to be Law; 
and yet it is well enough in a Deviſe; per 
Cur” in B. R. in the Caſe of Shaw and Weigh, 
Gilh. Eq. Rep. 28. 

Teftator deviſed 550 (omitting Pounds) to 
his Daughter M. and alſo deviſes 5501. to his 
Daughter B. and per Cowper C. the ſubſe- 
quent Deviſe to B. makes it extreamly clear 
that the Teſtator meant 350 J. and it is as 
certain and good, as if the Word (Pounds) 
had been expreſſed. Freeman and Freeman, 
2 Vol. Abr. Eq. 359. Ca. 11. cites Vin. Abr. 
Tit. Deviſe (D) Ca. 22. 

The Father in his Will taking notice, that 
his Son F. had much diſobliged him, declares 
thus; Ido hereby reſolve not to give him 
any more than 207. a Year for Life, to be 
paid him quarterly. N. B. This was a Ba- 
ſtard Son, to whom the Father had by a for- 
mer Will given 80 J. a Year; but in the ſe- 
cond Will he takes notice of his ill Behaviour 
at the Univerſity, and deviſes that Eſtate to 
his legitimate Son : Per his Honour, F. ſhall 
take nothing by this Will, the Words not 
amounting to a Deviſe. Holder and Holder, 
2 Vol. Abr. Eq. 359. Ca. 12. cites Vin. Ar. 
Tit. Deviſe (D b) Ca. 8. 

J. S. poſſeſſed of a Term deviſed it to A. 
and B. — if either of them died, and leave 
no Iſſue of their reſpective Bodies, then to C. 
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His Honour held that the Deviſe over was 
void. Froth and Chapman, 1 Will. Rep. 664. 
—Afterwards Ld. Parker, upon an Appeal, 
reverſed this Decree. Ibid. 

Deviſe of Lands to S. and the Heirs of 
his Body; S. died in the Life-time of the 
Deviſor; this is in the Nature of a lapſed 
Legacy, and the Heir of S. ſhall take no- 
thing. Wynne and Wynne, 2 Pol. Ar. Eg. 
360. Ca. 16. cites Vin. Abr. Tit. Deviſe (W 
c) Ca. 18. | 

A. deviſed all that his Meſſuage or Tene- 
ment in E. to F. and his Heirs, and all the 
reſt of his Meſſuages, Lands, Sc. in E. and 
elſewhere, to J. L. in Fee; F. the Deviſee 
died in the Life- time of the Teſtator, ſo that 
this became a lapſed Deviſe by his Death. 
In Ejectment the ſole Queſtion was, whether 
this latter Clauſe of the Will would carry 
over the lapſed Deviſe to J. L. the reſiduary 


Deviſee; or whether it ſhould deſcend to the 


Teſtator's Heir at Law? Held per Cur”, that 
the Deviſe of all the Reſt and Reſidue of my 
Meſſuages, Lands, &c. did not convey what 
was expreſly deviſed before; for the Teſta- 
tor's Intent appears to be to give his whole 
Eſtate to F. and his Heirs in that Meſſuage, 
and that at the Time of the Will made he 
had no Reſt and Reſidue in that Houſe, and 


the Deviſe to F. being void, the Houſe will 


go to the Heir at Law. Wright and Hall, 
in C. B. Ferteſc. Rep. 18 2. 

A. bequeaths to her Grandchild B. ſome of 
her beſt Linen; this void for the Uncer- 
3 tainty; 
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tainty; yet the Court recommended it to 
the Executor to give ſome of the beft Linen 
to the Legatce. Peck and Halſey, 2 Will. 


Kep. 387. 


Precedents of Wills. 


HIS is the laſt Will and Teſtament of 
me A. B. of, &c. Widow and Reli& of 
C. D. late of - in the County aforeſaid, 
Gent. deceaſed, Whereas my ſaid late Huſ- 
band C. D. did by his laſt Will and Teſta- 
ment, bearing Date on or about the 
Day of deviſe to me and 
my Heirs all that his Manor, capital Meſ- 
fuage, Meſſuages, Mill, Cloſes, Lands, Te- 
nements and Hereditaments, in | 
in the ſaid County of with their 
and every of their Appurtenances, in Truſt, 
to be by me ſold, or otherwiſe diſpoſed of, 
to and amongſt all my Children by him on 
me begotten, in ſuch Shares and Proportions 
as to me ſhould ſeem meet; except ſuch of 
his ſaid Children who ſhould in his Lite-time 
have received their reſpective Portions ; and 
after ſeveral other Deviſes and Bequeſts my 
ſaid late Huſband by his ſaid Will deviſed 
all the Reſt and Reſidue of his perſonal Eſtate 
whatſoever and whereſoever, to me his ſaid 
Wife, to be diſpoſed of by me amongſt my 
M3 Children, 
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Children, at ſuch Time and in ſuch Shares 
and Proportions as I ſhould think fit. And 
whereas my ſaid late Huſband at his Death 
left Iſſue by me nine Children (and who are 
all of them ſtil] living) that is to ſay, three 
Sons, viz. George, Jobn and Thomas, and 
ſix Daughters, viz. Fane, now the Wife of 
of, Sc. Gent. M. then and 
now the Wife of of, &c. Eſq; 
and C. fince married to and now the Widow 
of | late of, Fc. deceaſed, and 
K. new the Wife of OTE of, Sc. 
Gent. and Anne and Elizabeth, not married. 
And whereas great Part of the ſaid Premiſſes 
ſo deviſed to me by my ſaid late Huſband 
as aforeſaid, had been before ſettled by him 
on me for my Life by way of Jointure ; and 
whereas for want of a ſuitable Purchaſer, and 
for that I did not think fit to ſell or diſpoſe 
of my Jointure, I therefore have not ſold the 
ſaid real Eſtate, but T have in my Life-time 
advanced and paid to and for my Son 
and to and for each of my ſaid Daughters, 


the Sum of J. a- piece, for or towards 
their reſpective Portions and Advancement; 
and I have alſo given to my ſaid Daughters, 


the Sums of J. a-piece, viz. J. 

5 in Money out of my own Pocket, and the 
l Sum of J. borrowed for them of my 
l ſaid Daughter and for the 
| Payment whereof I have given my own 
7 Bond (the ſaid J. a- piece being for or 

| towards 
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towards their reſpective Portions and Ad- 
vancement). And whereas my Son 
has by my Direction given his Bond to my 
ſaid Son conditioned for the Pay- 
ment of the Sum of J. to the 
and for which laſt- mentioned Sum 
of J. J have made a Deduction or Al- 
lowance to my ſaid Son out of a 
Sum or Debt of J. that was then due 
or owing from my ſaid Son to me: 
And whereas my ſaid late Huſband did in 
his Life-time advance to or for each of my 
ſaid Sons s and and 
my ſaid Daughter J. 
a- piece, for or towards their reſpective Por- 
tions; and I have likewiſe advanced and lent 
to my ſaid Son +. ſeveral Sums of Money 
to the Amount of J. or upwards, and 
I am like to be a very great Loſer thereby, 
my ſaid Son having failed in the 
World, and having a Commiſſion of Bank- 
ruptcy againſt him. Now therefore I do 
hereby give, deviſe and appoint all and ſin- 
gular the ſaid Manor, Sc. in the County of 
aforeſaid to my Son 
and of, Sc. Eſq; and their Heirs, 
upon Truſt that they or the Survivor of them 
do and ſhall, as ſoon as conveniently may be 
after my Deceaſe, ſell the ſame for the beſt 
Price that can or may be gotten for the fame, 
and do and ſhall pay and apply the Monies 
ariſing, by ſuch Sale (after a Deduction of the 
Coſts, Charges and Expences attending the 
Exccution of the Truſt hereby in them re- 
M 4 poſed, 
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poſed, or relating thereto) in Manner fol- 
lowing (that is to ſay) In Truſt out of the 
Monies ariſing by the faid Sale to pay to my 
Daughter the Sum of J. and 
to my Daughter the Sum of l. 
the like Sum of 
J. (my ſaid two Daughters 


and not having as yet had or recei- 


ved either from me or my ſaid late Huſ- 
band any Portions more than the ſaid Sums 


of J. a- piece) and to my Daughter 
4. to my Son the 

Sum of J. and to my Daughter 
J. which 4. to my Daughter 


J direct to be paid into her own 
Hands, and that her Receipt alone for the 
ſame ſhall be a ſufficient Diſcharge to my 
ſaid Truſtees, notwithſtanding her Coverture. 
And I will that Intereſt after the Rate of 
per Cent. by the Year be allowed for the ſaid 
reſpective principal Sum out of the Rents 
and Profits of the ſaid Premiſſes ſo deviſed 
to be ſold as aforeſaid, from the Time of 
my Death until the ſaid Premiſſes ſhall be 
ſold, or the ſaid principal Sums ſhall be paid 
and fatisfied ; and all the Reſt and Reſidue 


of the Monies to arife by ſuch Sale I give, 
bequeath and appoint to my ſaid Son 

his Executors, Adminiſtrators and Aſſigns, 
for his and their own Uſe and Benefit: And 


I do hereby declare my Mind and Will to be, 
that if any of my faid Children, or any of 
the Huſbands of any of my Daughters, ſhall 
in any Manner controvert any of the 1785 

itions 
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ſitions or Appointments herein before by me 
made as aforeſaid, or ſhall refuſe to ſtand to 


or abide by the ſame, or ſhall refuſe or ne- 


glect to do or execute any reaſonable or pro- 
per Act for confirming the ſame, or for Sale 
of the ſaid Eſtate or Premiſſes at 

aforeſaid, for the Purpoſes aforeſaid, being 
thereunto requeſted, then ſuch of my ſaid 
| Children who, or whoſe Huſbands ſhall con- 
| trovert any of the Diſpoſitions or Appoint- 
ments by me herein before made, or who 
ſhall refuſe to abide by the ſame, or ſhall re- 
fuſe or neglect to confirm the ſame upon 
Requeſt as aforeſaid, his, her and their re- 
ſpective Wives and Children ſhall be depri- 
ved of and loſe all Benefit and Advantage of 
whatever is herein before given or appointed 
to or in Truſt for them reſpectively, or for 
their reſpective Uſe or Benefit, and the ſame 
ſhall be divided amongſt my other Children 
who ſhall conſent and agree to this my Will, 
in Proportion to what is herein before ap- 
pointed to ſuch of them reſpectively as afore- 
ſaid; and in ſuch Caſe I do hereby give, 
deviſe and bequeath to ſuch of my ſaid Chil- 
dren who, or whoſe Huſbands ſhall contro- 
vert any of the Diſpoſitions or Appointments 
by me herein before made, or who ſhall re- 
fuſe to abide by the ſame, or ſhall refuſe or 
neglect to confirm the ſame upon Requett as 
aforeſaid, all that undivided Half an Acre of 
all that Piece or Parcel of Meadow or Pa- 
ſture Land commonly called 

lying and being at in the * 
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of aforeſaid, containing ten Acres, 
four, Sc. or thereabouts, little more or leſs, 
the ſaid Half Acre hereby deviſed lying and 
being in the moſt northward Part of the ſaid 
Land, called and North on Land 
called and Weſt on Land called | 
and being together with the Reſidue of the faid 
Land called now or late in the Occu- 
pation of To hold to fuch of my faid 
Child or Children who, or whoſe Huſbands . 
fhall controvert this my Will, or refuſe or 
neglect to abide by and confirm the fame as 
aforeſaid, his, her and their Heirs, -as Te- 
nants in Common, as and- for their whole 
Share of Right and Intereſt in the ſaid whole 
Eſtate devifed to be. ſold as aforefaid ; and 
then I give, deviſe and appoint all the Reſi- 
due of the faid Manor, Meſfuages, &c. in 
the Pariſh of aforeſaid to my faid 
Sons and | and their Heirs, 
in Truſt, to be ſold as aforeſaid, and the 
Money to be applied for the Benefit of my 
other Children who ſhall confent and agree 
to this my Will, in Proportion to what is 
herein before appointed to or for fuch other 
Children reſpectively as aforeſaid, and in ſuch 
Manner and Form as the ſame is herein be- 
fore appointed to or for them reſpectively 
as aforeſaid. I give and bequeath all and 
fingular the Goods and Chattels, Debts, Ef 
fects and perſonal Eſtate whatſoever, which! 
die poſſeſſed of, intereſted in, or intitled unto, 
as follows; (that is to ſay) To my eldefi 


Son I give the Sum of J. and 
100 
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] do hereby forgive him the Sum of FA 
out of the principal Sum of J. which 
he owes me upon Bond; alſo I give to my 


Son the Sum of J. and in caſe 


he ſhall think himſelf obliged in Honour, or 
intend to pay to my Eſtate the ſaid principal 
Sum of ͤ J. as he has declared, I do 
hereby forgive him the Sum of J. Part 
thereof; I give to my ſaid Daughter 
J. and to my Daughter 1 
and to my ſaid Daughter J. to 
my Son J. over and above 
what I have before given him; alſo I give to 
the Sum of J. in Conſidera- 
tion of the Charge and Trouble he will have 
in the Execution of the Truſts of this my 
Will in him repoſed. To the Poor of the 
Pariſn of aforeſaid the Sum of E. 
to be diſtributed amongſt them at the Diſ- 
cretion of my Executors. Alſo I give to the 
ſaid and of, Sc. the Sum 
of J. upon Truſt, to be placed out in 
the Purchaſe of new S. §. Annuities, or other 
good Government or other Securities, in their 
Names, and the Intereſt and Dividends thereof 
from Time to Time to be paid to my Daugh- 
ter or her Order in Writing during 
her Life, for her ſole and ſeparate Uſe, ex- 
cluſive of her Huſband ; and I will and di- 
rect that her Receipt or Order in Writing 
for the ſame under her Hand, from Time to 
Time ſhall be a ſufficient Diſcharge for the 
ſame, notwithſtanding her Coverture ; but if 
my ſaid Daughter ſhall ſurvive * 
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band then from and after his De. 
ceaſe I give the ſaid I. and the Stocks 
or Securities in which the ſame ſhall be in- 
veſted, to my ſaid Daughter for her 
own Uſe and Benefit, and to be at her own 
Diſpoſal ; and I direct the ſame to be paid, 
aſſigned or transferred to her accordingly , 
but in cafe my ſaid Daughter ſhal} 
happen to die in the Life-time of her ſaid 
Huſband, then and in ſuch Caſe I do give 
and bequeath the ſaid J. or the Stocks 
or Securities in which the fame ſhall be in- 
veſted, from and after the Deceafe of my ſaid 
Daughter onto if he ſhall 
be then living, and when he ſhall attain his 
Age of twenty-one Years, and until his at- 
taining that Age or Death, which ſhall firſt 
happen, the Dividends, Intereſt and Profits 
thereof, to be applied for his Maintenance 
and Education: But if my faid Daughtey 
n. ſhall die in the Life-time of her 
ſaid Huſband, and the ſaid ſhall be 
dead at the Time of her Deceaſe, or ſhall 
die afterwards before his attaining his Age of 
twenty-one Years, then and in ſuch Caſe, 
from and after the Death of my ſaid Daugh- 


ter and of the faid which 
ſhall laſt happen, I give and bequeath the 
ſaid J. and the Stocks ar Securities in 


which the ſame ſhall be inveſted, unto ſuch 
Child or Children of my faid Daughter 

as ſhall ſurvive my ſaid Daughter 

and the ſaid and ſhall attain the Age 


or Ages of ſixteen Years reſpectively ; and in 
| Cake 
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caſe of no ſuch ſurviving Child or Children, 


or who ſhall live to attain that Age, then I 
give and bequeath the ſaid J. or the 


Stocks or Securities in which the ſame ſhall 


be inveſted, and the Dividends, Intereſt and 
Profit thereof, from and after the Deceaſe 
of the Survivor of them my ſaid Daughter 
the ſaid and of ſuch ſur- 
viving Child or Children, if any, dying be- 
fore the Age of ſixteen Years, unto ſuch 
Child and Children of my ſaid Son 
as ſhall be then living, equally to be divided 
between them, if more than one, Share or 
Shares alike. Alfol give to my Grandaugh- 
ters and Children of my 
Daughter the Sum of l. a- piece, 
do be paid them reſpectively at their reſpec- 
tive Ages of twenty-one Years, or Days of 
* Marriage, which ſhall firſt happen; and in 
the mean time I direct that the ſaid two Sums 
of J. be placed out at Intereſt in the 
Purchaſe of new S. S. Annuities, in the Names 
of my Executors, and that the Dividends 
and Produce thereof to be applied from Time 
to Time for my ſaid Grandaughters Mainte- 
nance and Education (as my ſaid Executors 
ſhall think fit) until their reſpective Ages of 
twenty-one Years, or Marriage, which ſhall 
firſt happen; and if either of my ſaid two 
Grandaughters ſhall die before ſuch Age in 
the Life-time of my ſaid Daughter 


then I give the Share of ſuch of them as 


ſhall ſo die, equally to be divided between 
| the 
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the Survivor of them and my ſaid Daugh- 
ter but if my ſaid Daughter 

ſhall be then dead, then I give the Whole to 
the Survivor of my ſaid Grandaughters ; but 
if both of my faid Grandaughters ſhall hap- 
pen to die before attaining the Age of twenty- 
one Years, or Marriage, then I give and be- 
queath the Whole of the ſaid ſeveral Sums 
of I. and J. and the Stocks or 
Securities in which the ſame ſhall be in- 


veſted, unto my ſaid Daughter 


in Caſe ſhe ſhall be then living, for her own 
Uſe and Benefit. Alſo my Will is, that my 
Plate, Watch, Jewels, Books and Houſhold 
Goods, ſhall be diſtributed and diſpoſed of 
according to ſuch Directions as I ſhall leave 
in a Paper written with my own Hand, and 
incloſed in, or annexed to this my Will; 
alſo I appoint and direct that all my wearing 
Apparel (except what may be otherwiſe dil- 
poſed of by me in the ſaid Paper Writing) 
be delivered over to my Daughter 

for her ſole and ſeparate Uſe. And I do 


hereby declare my Mind and Will to be, 


that if any of my Children, or any of the 
Huſbands of any of my Daughters, or any 
other Perſon or Perſons intitled to any Legacy 
or Legacies by this my Will, or to any In- 
* therein, or in the Premiſſes, ſhall in any 
Manner controvert any of the Gifts, Deviſes, 
Diſpoſitions or Appointments herein by me 
made, or ſhall! refuſ: to ſtand or abide by 
the lame, or ſhall refuſe or neglect to do or 
| execute 
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execute any reaſonable or proper Act for 
confirming, eſtabliſhing or carrying into Ex- 


ecution the ſame, being thereunto requeſted, 


then that ſuch Perſon or Peſons who, or 
whoſe Huſbands controvert any of the Gifts, 
Deviſes, Diſpoſitions or Appointments by 
me herein before made, or who ſhall refuſe 
to abide by the ſame, or ſhall refuſe or neg- 
le& to confirm the ſame, upon Requeſt as 
aforeſaid, his, her and their reſpective Wives 
and Children ſhall be deprived of, and loſe 
all Benefit and Advantage (fave and except 
only as to his, her or their reſpective Shares 
of and in the ſaid half an Acre of Land by 
me deviſed and appointed as aforeſaid) of 
whatever is in or by this my Will, or any 
Part thereof, given or appointed to, or in 
Truſt for them reſpectively, or for their re- 
ſpective Uſe or Benefit; and the ſame (except 
as aforeſaid) ſhall be divided amongſt my 
other Children who ſhall conſent and agree 
to this my Will, in Proportion to what is 
herein before appointed to ſuch of them 
reſpectively as aforeſaid. Item, I deſire to be 
buried in the Pariſh Church of 

as near the Remains of my late Huſband as 
conveniently can be; alſo ! give, deviſe and 
bequeath all the Reſt, Reſidue and Remain- 
der of all my Eſtate and Effects, Real or 
Perſonal, whatſoever and whereſoever, not 
herein before otherwiſe effectually diſpoſed 
of, after Payment of my Debts, Legacies, 
and Funeral Expences, to my ſaid Son 
| | do 
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I do herehy make, ordain, conſtitute and ap- 
point 


Executors of this my laſt Will and Teſta- 
ment, hereby revoking all former Wills by 
me at any Time heretofore made, and dg 


declare this to be my laſt Will and Teſta- 
ment. In Witneſs whereof I the ſaid 

the Teſtatrix, have to this my laſt Will and 
Teſtament, contained in this and the 
preceding Skins of Parchment, ſet my Hand 
and Seal (to wit) my Hand to the Bottom of 
each of the ſaid Skins, and my 
Hand and Seal to this laſt Skin, and my Seal 
at the Foil of the Top of the ſaid Skins, where 
all the Skins are fixed together, this 
Day of 1 


The Writing contained in this 
and the precedi 
Skins was ſigned and ſealed 
by the above named | 
and by her publiſhed and 
declared as and for her laſt 
Will and Teſtament, in the 
Preſence of us who have 
hereto ſubſcrib*d our Names 

in her Preſence, and in the 

Preſence of each other. 
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HIS is the laſt Will and Teſtament of 

me A. B. of, Se. Firſt, I will that all 
ſuch Debts as J ſhall juſtly owe at the Time 
of my Deceaſe, and my Funeral Charges 
and Expences, be in the firſt Place paid by 
my Executors herein afternamed. Item, I 
give, deviſe and bequeath unto C. D. of, 
Sc. all and every my Meſſuages, Lands, 
Tenements and Hereditaments, and Premiſſes 
whereof I am ſciſed in Fee, ſituate, lying and 


being in in the County of 
and now or late in the ſeveral Tenutes of 
_ Occupations of and or one 


of them, their, or one of their Aſſigns; 
Leſſees or Undertenants; To have and to hold 
all and every the ſaid Meſſuages, Sc. unto 
and to the Uſe of the ſaid C. D. and his 
Heirs for ever. [tem, I give, deviſe and 
bequeath unto _ in the 
County of all my Copyhold Meſſu- 
ages, Lands, Tenements and Hereditaments, 
(and which I have lately ſurrendered to the 
Uſe of my Will) ſituate, lying and being in 
the ſaid County, and which now are or late 
were in the ſeveral Tenures or Occupations 
of and or one of them, 
their or one of their Aſſigns, Leſſees or Un- 
dertenants; To have and to hold all and every 
the ſaid laſt mentioned Meſſuagts, Lands, 
Tenements, Hereditaments and Premiſſes, 
with their and every of their Appurtenances, 
unto and to the Uſe of the ſaid f 
N and 
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Law of Deviſes 
and the Heirs of his Body lawfully to be be- 
gotten ; and for Default of ſuch Heirs, then 
to the right Heirs of me the ſaid A. B. for 
ever. Item, I give, deviſe and bequeath 
unto of in the County of 
| Eſq; all thoſe, my Meſſuages or 


Tenements with their and every of their Ap- 


purtenances, now in the ſeveral Tenures or 
Occupations of | and or 
their ſeveral Leſſees, Undertenants or Aſſigns, 


ſituate, ſtanding and being in the Pariſh of 


in the County o and all 
that my other Meſſuage or Tenement with 
the Appurtenances, ſituate, ſtanding and 
being in the ſaid Pariſh of and near 
or adjoining to the ſaid two laſt mentioned 
Meſſuages or Tenements, and now ealled, or 
commonly known by the Name or Sign of 
the and heretofore in the Tenure or 
Occupation of his Undertenants or 
Aſſigns, but is now untenanted; and all that 
little Building, Meſſuage or Tenement here- 
tofore in the Tenure or Occupation of 
ſituate, ſtanding and being in the Yard or 
Backſide, and heretofore belonging to, or 
lett with the ſaid laſt herein before deviſed 
Meſſuage, and alſo all other my Meſſuages or 
Tenements, Ground and Hereditaments in 
-* aforeſaid with their Appurtenances; 
To have and to hold all and every the ſac 
laſt mentioned Meſſuages or Tenements and 
Premiſſes, with their Appurtenances (ſubject 
nevertheleſs to, and charged and chargeable 
with the Annuity, yearly Rent or = 


5 


and Revocations. 
of . herein after-mentioned) unto him 
the ſaid and his Aſſigns, for and 
during the Term of his natural Life; and 
from and immediately after his Deceaſe I 
give, deviſe and bequeath all and every the 
ſame Meſſuages or Tenements and Premiſſes, 
with their and every of their Apputtenances 
(ſubject to and charged and chargeable with 
the Annuity herein after-mentioned) unto and 
to the Uſe of in the County of 
and the Heirs of his Body lawfully begotten, 
or to begotten; and for Default of ſuch 
Heirs, then to my own right Heirs for ever; 
and I do hereby give, deviſe and bequeath 
unto Wife of and her Aſſigns, 
for and during the Term of her natural Life, 
one Annuity or clear yearly Rent or Sum of 
| J. of lawful Money of Great Britain, 
free of Taxes and all other Deductions, Par- 
liamentary or otherwiſe, to be iſſuing and 
_ payable out of all and every the ſaid laſt 
mentioned Meſſuages and Tenements and 
Premiſſes, and to be paid and payable by 
equal Half-yearly Payments, at the two 
moſt uſual Feaſts or Days of Payment in the 
Year; that is to ſay, the Feaſt of the An- 
nunciation of the bleſſed Virgin Mary, and 
Saint Michael the Archangel ; the firſt Pay- 
ment thereof to be on ſuch of the ſame 
Feaſts as ſhall firſt and next happen after 
my Deceaſe; and I do hereby charge and 
ſubje& all and every the ſame Meſſuages or 
Tenements and Premiſſes, to and with the 
Payment of the ſaid 8 yearly Rent 
2 or 
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or Sum of J. accordingly. And my 
Will is, that in Cafe the ſaid Annuity, 
yearly Rent or Sum of JU. or any Part 
thereof, ſhall be behind or unpaid by the 
Space of twenty-eight Days next over or 
after either of the aforeſaid Feaſts whereon 
the ſame is herein before directed to be paid 
as aforeſaid, that then and ſo often it ſhall 
and may be lawful for the ſaid (the 
Annuitant) and her Aſſigns, to enter upon 
all and every or any Part of the ſaid Pre- 
miſſes charged with the ſaid Annuity as 
aforeſaid, and diſtrain for the ſame, or for fo 
much thereof as ſhall be ſo in Arrear, and 
all Cofts and Charges occaſioned by Non- 
payment thereof. Lem, I give, deviſe and 
bequeath unto of -. in the 
County of all that my Meſſuage or 
Tenement (being part Freehold and part 
Leaſehold) with the Appurtenances, ſituate, 


ſtanding and being in in the Pariſh 
of and now or late in the Poſſeſſion 
or Occupation of his Undertenants 


or Aſſigns; and alſo all that my Freehold 
Piece or Parcel of Ground lying and being 
in or near an open Field, commonly called 
or known by the Name of the Town Field, 
in the Pariſh of and now or late in 
Leafe to and all thoſe Meſſuages, 
Tenements, Erections and Buildings there- 
upon, or upon any Part thereof now erected 
and built, and erecting and building, with their 
aid every of their reſpective Appurtenances; 
To have and to hold the ſaid Meſſuages or Te- 

nements, 


and Revocaticns. 


nements, and Piece or Parcel of Ground and 
Premiſſes laſt above before deviſed, with 
their and every of their reſpective Appur- 
tenances, unto the ſaid and her Aſ- 
ſigns, for and during the Term of her natu- 
ral Life, (ſhe and they keeping the ſame in 
good Repair) and from and immediately 
after her Deceaſe, I give, deviſe and be- 
queath the ſame Meſſuages or Tenements, 
Pieces or Parcels of Ground and Premiſſes, 
with their and every of their reſpective Ap- 
purtenances, unto the ſaid and the 
Heirs of his Body lawfully to be begotten ; 
and for Default of ſuch Heirs, then to my 
own right Heirs for ever. Dem, I give, 
deviſe and bequeath unto the ſaid 

all that my Meſſuage or Tenement, with 
Appurtenances in which I hold by 
or under a Leaſe from and 

his Wife (both deceaſed) or one of them ; 
and all my Eſtate, Right, Title, Term and 


Intereſt of and in the ſame Premiſſes, with 


the Appurtenances; To have and to hold unto 
the ſaid his Executors, Adminiſtra- 
tors and Aſſigns, to and for his and their 
own Uſe and Benefit. Lem, I give and be- 
queath unto — of Sc. the Sum of . 
of lawful Money of Great Britain, to be paid 
within three Calendar Months next after my 
Deceaſe. Tem, I give and bequeath unto 
J. for to buy him Mourning. 

(Here the Teſtator gave ſeveral other Lega- 
cies). All the ſaid laſt-mentioned Legacies [ 
will and direct to be paid within one Calendar 
Month next after my Deceaſe. Lem, I give 
N 3 and 
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and bequeath the Sum of I. of like 
Money unto the Managers of the Preſby- 
terian Fund in to be diſpoſed of as 
they ſhall think fit, and the Receipt of the 
Treaſurer for the ſame Fund for the Time 
being to be a ſufficient Diſcharge to my Ex- 
ecutors for the ſame; and I give and bequeath 
the Sum of J. of like Money unto the 
Managers and Truſtees of the Charity School 
in for the Uſe and Benefit of the 
ſaid Charity School, and I will that the Re- 
ceipt of two or three ſuch Managers or 
Truſtees ſhall be a ſufficient Diſcharge to 
my Executors for the ſame. Item, I gi 
and bequeath the Sum of J. of like 
Money to and for the Benefit of the poor 
Members of the Society or Congregation of 
| Proteſtant Diſſenters in (whereof my 
| late Father was Miniſter or Paſtor) to be 
[i diſtributed in ſuch Manner and Proportions, 
|| and to ſuch Objects, as my Executors herein 


1 | after named, or the Survivor of them, ſhall 
. think fit. Jem, I give and bequeath the 


Sum of J. of like Money unto 
of, Sc. and of, Sc. their 
| þ Executors and Adminiſtrators, upon the ſe+ 


veral Truſts, and to and for the ſeveral Pur- 
poſes herein after mentioned and directed of 
and concerning the ſame, (that is to ſay) 
upon Truſt that the ſaid +. and 
(the Truſtees) and the Survivor of them, 
his Executors or Adminiſtrators, ſhall and 
do in his or their own Names, or in the 
Names of him or themſelves, and of ſuch 
other 


and Revocatio:s, 


other Perſon or Perſons as he or they ſhall 
think fit, from Time to Time put and place 
out the ſaid Sum of J. upon ſome 
blick or private Security or Securities at 
ntereſt, or lay out and inveſt the ſame in the 
Purchaſe of Stock in ſome of the publick 
Funds, or of South Sea Aunuities, or other- 
wiſe imploy and improve the ſame _ . 
in ſuch a Manner as they my ſaid Truſtees, 
or the Survivor of them, ſhall in his or their 
Diſcretion or Diſcretions think fit, and ſhall 
and do pay, apply and diſpoſe of the clear 
yearly Dividends, Intereſt and Produce there- 
of, as the ſame ſhall from Time to Time 
ariſe and be received (over and above what 
ſhall be ſufficient to anſwer and pay the 
Coſts and Charges attending of the Execu- 
tion of the Truſts by me hereby directed 
concerning the ſame J.) unto and for 
the Uſe and Benefit of the Miniſter or Paſtor 
for the Time being, of the ſaid Society or 
Congregation of Proteſtant Diſſenters in 
for ſo long Time as the ſaid So- 
ciety or Congregation ſhall ſubſiſt as a re- 
ligious Society of Proteſtant Diſſenters, and 
continue to meet and aſſemble together for 
the Worſhip of God in their prefent Place 
of religious Worſhip, or elſewhere in 
aforeſaid, or the Neighbourhood thereof. 
Provided nevertheleſs, and my Will and 
Mind is, and I do hereby expreſly will, de- 
clare and direct, that in Caſe at any Time 
hereafter the ſaid Society or Congregation 
thall be diſſolved and broke up, or that the 
N 4 Laws 
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and bequeath unto 
his own Uſe and Benefit; and I do hereby 
make, ordain, conſtitute and appoint 

and Executors of this my laſt Will 


Law of Deviſes 


Laws and Statutes of this Realm ſhall diſal- 
low and prohibit the ſame Society or Congre- 


wu from meeting together for religious 


orſhip, as Proteſtant Diſſenters are now by 
Law tolerated to do, then and in either of 
the ſaid Caſes, and when and as ſoon as the 
ſame or either of them ſhall happen, the ſaid 
Sum of J. and all the Intereſt and Pro- 
duce from thenceforth to ariſe and be received, 
ſhall fink and fall-back into the Reſiduum of 
my perſonal Eftate by me herein after given 
and bequeathed, and fhall be, go and remain 
to and for the Uſe. and Benefit of ſuch Per- 
ſon or Perſons, who for the Time being 
ſhould or would have been intitled unto ſuch 
Reſiduum by Virtue of, and under this my 
Will. Jem, I give and bequeath all my 


by 


Rings whatſoever, and ſuch Pieces of my 


Plate as are marked with my own Name and 
Arms, and my Houſhold Goods and Furni- 


ture, and my Wearing Apparel, unto the 
ſaid and all my Study of Books, 


and all other my Plate (not herein before be- 
queathed) and all my ready Money and Se- 
curities for Money, Arrears of Rent, Debts 
to be owing, and all my Stocks in any of the 
publick Companies or Funds, and all other 
my Goods, Chattels and perſonal Eſtate 


whatſoever (not herein before by me other- 


wiſe bequeathed or diſpoſed of). I alfo give 
of, Sc. to and for 
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and Teſtament; and I give and bequeath 
unto the ſaid the Sum of 4 
for his Care and Trouble as one of my Ex- 
ecutors and Truſtees. Item, I do hereby au- 


thoriſe, impower and direct my ſaid Execu- 


tors, and the Survivor of them, his Execus 
tors and Adminiſtrators in the mean time, 
from and after my Deceaſe, until the ſaid 

ſhall attain his Age of Twenty-one 
Years, to manage and improve the Eſtate 
and Fortune of him the ſaid by me 
hereby given him for his Uſe and Benefit, 
and to leaſe all or any Part of his Freehold, 
Copyhold or Leaſehold Eſtates, and to lend 
and place out upon Security ar Securities at 
Intereſt, or to lay out in the publick Compa- 
nies or Funds, or otherwiſe improve accord- 
ing to his or their Diſcretion or Diſcretions, 
all or any Part of the Monies belonging or 
ariſing from the ſaid Eſtates and Fortune of 
the ſaid and to pay unto and account 
with him the ſaid for all ſuch 
Rents, Intereſts, Praduce and Impravements, 
as ſhall ariſe from or be made of, and pro- 


. duced by the ſaid Eſtates, Monies and For- 


tune hereby given, deviſed and bequeathed 
to him, when he ſhall attain his Age of 
Twenty-one Years. And my Will is, and 1 
do hereby expreſly declare, that my ſaid Ex- 
ecutors and Truſtees, or either of them, 
their or either of their Executors or Admi- 
niſtrators, ſhall not be charged or chargeable 


with or accovntable for more of the _ 
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faid Monies and Eſtates, than he or they 
ſhall actually receive, or ſhall come to his 
or their reſpective Hands by Virtue of this 
my Will, nor with or for any Loſs which 
ſhall happen of the ſaid Monies and Eftate 
hereby by me given to the ſaid or 
of the aforeſaid Sum of J. or in any 


Part thereof, fo as ſuch Loſs happe 


one of them for the other of them, or for the 
Acts, Deeds, Receipts, Defaults or Diſburſe- 
ments the one of the other; and alſo that 
it ſhall and may be lawful for them my faid 
Executors, and each of them, their and each 
of their Executors and Adminiſtrators, in the 
firſt Place, by and out of the ſaid Premiſſes 
hereby deviſed to the ſaid reſpec- 
tively to deduct and reimburſe him and 
themſelves reſpectively, all ſuch Loſs, Cofts, 
Charges and Expences, as he or they, or 


any of them, ſhall ſuſtain, expend, or be 


put unto, for or by Reaſon of the Perform- 
ance of this my Will, or the Truſts hereby 
in them repoſed, or the Management and 
Execution thereof reſpectively, or any other 
Thing in any wiſe relating thereunto ; and 
> I do hereby revoke, &c. In Witneſs, 
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HIS is the laft Will and Teſtament of 
me A. B. of 

of which Will I have cauſed two Parts to be 
written, both of the ſame Tenor, Words and 
Form as this. Firſt, I deſire that my Body 
may be interred in the moſt private Manner, 
at the Diſcretion of my Executor herein after 
named ; and whereas my Daughter 


Wife of had only J. at her 
Marriage ; but I have lately paid and given 
to the faid dhe further Sum of 


J. and have alſo covenanted and 

to give or leave to them the ſaid 
nw his Wife, or the Survivor of 
them, or their Children or Iſſue, or other Re- 
reſentative, either in my Life-time, or in 
and by my laſt Will and Teſtament, at the 
Time of my Deceaſe, the further Sum of- 
J. which they the ſaid ana 
his Wife, have covenanted and 
agreed to accept in full for the Advancement 

and Preferment of her the ſaid 

out of all ſuch Part and Share as they or ei- 
ther of them can or may, or could or might 
claim or pretend to, of, in, or out of all or 
any Part of my perſonal Eſtate, by virtue of 
the Cuſtom of the City of London, or other- 
wiſe (except ſuch Part thereof as I ſhould or 
might freely and voluntarily give or leave to 
them or either of them by my laſt Will and 
Teſtament, or otherwiſe): Now therefore I 
do hereby give and bequeath the Sum of 


. of lawful * of Great Britain, 
to 
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to be paid by my Executor herein after na- 
med within three Calendar Months next after 
my Deceaſe unto the ſaid and 

his Wife, or the Survivor of them, 
or to ſuch other Perſon or Perſons, as for the 
Time being ſhall be intitled to receive the 
ſame, according to the true Intent and Mean- 
ing of my ſaid Covenant and Agreement in 
that Behalf entered into by me, and in full 
Satisfaftion and Diſcharge of and for the 
ſame Covenant and Agreement. Item, I give 
and bequeath unto ſuch Perſons whoſe Names 
ſhall at the Time of my Deceaſe be found 
expreſſed or contained in any Lift, Note or 
other Writing written or ſigned by me, the 
ſeveral and reſpective Sum and Sums of Mo- 
ney which ſhall be therein ſet down, men- 
tioned or expreſſed to be by me given to 
them reſpectively. Item, I give and bequeath 
unto my Nephew of, Sc. in the County 
of and Mr. Brother of the 


faid and to their Heirs and Aſſigns, 
for and during the natural Life of my ſaid 
Daughter an Annuity or yearly 


Rent-charge of J. of like Money, to 


be yearly and every Year iſſuing and payable 


out of all my Manors, Meſſuages, c. in the 

County of upon Truſt neverthe- 

lefs, that the ſaid and 

ſhall and do pay, apply and diſpoſe of the 

ſaid Annuity or yearly Rent-charge of l 

unto ſuch Perſon and Perſons, and for ſuch 

Uſes and Purpoſes as ſhe the ſaid 

ſhall from Time to Time, 2 
ä er 


Provided for my ſaid Daughter 


and Nevocations. 


her Coverture, by any Note or Notes inWri- 
ting under her Hand direct or appoint, to 


the Intent that the ſame may not be àt the 


Diſpoſal of, or ſubject or liable to the Con- 
troul, Debts, Forfeitures or Engagements of 
her preſent or any after-taken Huſband, but 
only at her own ſole and ſeparate Diſpoſal, 
and for her own ſole and ſeparate Uſe and 
Benefit. (The like to two other Daughters. 


And then the Teſtator goes on, and ſays) 


And it is my Will and Deſire that the afore- 
ſaid Annuity ſhall be paid to my ſaid Daugh- 
we" by two equal half-yearly Pay- 
ments, on the two moſt uſual Feaſts or Days 
of Payment in the Year (that is to ſay) the 
Feaſts of St. Michael the Archangel and the 
Annunciation of the bleſſed Virgin Mary in 
every Year ; the firſt of the ſaid half-yearly 
Payments to begin and be made on ſuch of 
the ſaid Feaſts as ſhall firſt happen next after 
my Deceaſe : And my further Will is, that 
it ſhall and may be lawful to and for my ſaid 
Truſtees, their Heirs and Aſſigns, from Time 
to Time, in caſe of Non-payment of the ſaid 
Annuities, or any of them, or any Part of 
them, to raiſe the ſame by Diſtreſs upon all 
or any Part of the Premiſſes charged there- 
with, together with the Coſts and Charges of 
ſuch Diſtreſs. And whereas I have already 
ſufficiently provided for my ſaid Daughters 

and at the Time of their 
reſpetive Marriages with their now Huſ- 
bands, and for which I have all their Diſ- 
charges; and have now likewiſe ſufficiently 


in 
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in Manner aforeſaid ; yet nevertheleſs, as 4 
further Proviſion for my ſaid three Daugh- 
ters, for their ſeparate Uſe (over and above 
the ſeveral Annuities herein before given for 
their Benefit, for their reſpective Lives a3 
aforeſaid) I do hereby give and bequeat 
unto the ſaid an ir 
Executors and Adminiſtrators . Capi- 
tal Stock in the United Eaft-India Company, 
upon the Truſts herein after-mentioned con- 
cerning the ſame (that is to ſay) As to one 
full third Part thereof, upon Truſt, that they 
my ſaid Truſtees, their Executors or Admi- 
niſtrators, ſhall and do pay, apply and dif- 
ut of the yearly Dividends, Intereſt and 
roduce thereof, as the ſame ſhall from Time 
to Time (during the natural Life of my ſaid 
Daughter ) ariſe or be received, unto 
the proper Hands of her my ſaid Daughter 
or otherwiſe to permit and ſuf- 
fer her my ſaid Daughter to receive 
the ſame to and for her own ſole and ſepa- 
rate Uſe and Benefit, to the Intent that the 
fame may not be at the Diſpoſal of, or ſub- 
Je& or liable to the Controul, Debts or En- 
gagements of her preſent or any after-taken 
Huſband, but only at her own ſole and ſepa- 
rate Diſpoſal, and upon further Truſt that 
they my ſaid Truſtees, their Executors or 
Adminiſtrators, ſhall and do, from and after 
the Deceaſe of my ſaid Daughter 
transfer and diſpoſe of the ſaid third Part of 
the ſaid J. Stock unto all and every, 
or ſuch one or more of the * 5 
ran - 
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Grandchildren of her the ſaid which 


ſhall be then living, in ſuch Parts, Shares 


and Proportions, Manner and Form, as ſhe 


'* notwithſtanding her Coverture, or whether 
' ſhe ſhall be ſole or married, by her laſt Will 
and Teſtament in Writing, or any Writing 
purporting to be her laſt Will and Teſtament, 
to be by her ſigned, ſealed and publiſhed in 
the Preſence of three or more credible Wit 
neſſes, ſhall direct, limit, give or appoint the 


ſame; and in Default thereof, then unto and 


amongſt all and every the Children of her 
the ſaid which ſhall be living at the 
Time of her Deceaſe, equally to be divided 
between them (if more than one) Share and 
Share alike, and the Child or Children of 
ſuch of them as ſhall be then dead, in Man- 
ner aforeſaid, and ſuch Child or Children to 
have his, her or their Father's or Mother's 
Share only. Provided always nevertheleſs, 
that in caſe my ſaid Daughter 
ſhall have no ſuch Children or Grandchildren 
living at the Time of her Deceaſe, then my 
ſaid Truſtees, their Executors or Adminiſtra- 
tors, ſhall aſſign and transfer the ſaid third 
Part of the ſaid J. Stock unto 
his Executors and Adminiſtrators, 
to and for his and their own Uſe and Benefit; 
and as to one other third Part of the ſaid 
J. Capital Stock, upon Truſt, that they 
my faid Truſtees, their Executors or Admi- 
niſtrators, ſhall and do pay, apply and dif- 
pole of the yearly Dividends, Intereft and 
Produce thereof, as the ſame ſhall _—_ 
une 
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Time to Time (during the Life of my ſaid 
Daughter (another Daughter) ariſe 
or be received, unto the proper Hands of her 
the ſaid or otherwiſe, Sc. (as be- 
fore). And as to the remaining third Part 
of the ſaid J. Stock, upon Truſt, c. 
(for another Daughter's Benefit, as before). 
And my Will is, that the reſpective Receipts 


of my ſaid ſeveral Daughters alone, under 


their reſpective Hands, as well for their ſaid 


ſeveral and reſpective Annuities or Rent- 


charges, as for their ſeveral Parts and Shares 
of the yearly Dividends, Intereſt and Pro- 
duce of the ſaid Eaſt- India Stock, ſhall from 
Time to Time, notwithſtanding their reſpec- 
tive Covertures, be good and ſufficient Di- 
charges to the Perſon. or Perſons paying the 
ſame Annuities and Dividends, Intereſt or 
Produce, for ſo much thereof for which ſuch 
Receipts ſhall reſpectively be given. Provi- 
ded always, and my Will is, that my faid 
three Daughters and their reſpective Huſ- 
bands ſhall (in caſe my Executor requires it) 
give him, within two Calendar Months next 
after my Deceaſe, a further and ſufficient 
Releaſe and Diſcharge from all their reſpec- 


tive further Claims and Demands whatſoever 
out of my ſaid Eſtate, by virtue of the ſaid 


Cuſtom of the ſaid City of London, or other- 


wiſe; and in caſe of their Neglect or Refuſal 


ſo to do, then all and every of the Gifts, 
Deviſes, Annuities, Legacies and Appoint- 
ments by this my Will made or given to or 
for the Benefit of them, or ſuch of them ſo 

neglecting 
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and Nevocatious. | 
negleting or refuſing; ſhall ceaſe and be 
void, for the Benefit of my Executor, his 
Executors and Adminiſtrators. And in caſe 


the ſaid Eaſt-India Stock, or any Part there- 
of, ſhall be redeemed or paid off, then my 


Will is, that my ſaid Truſtees, their Execu- 


tors or Adminiſtrators, ſhall and do lay out 
the Monies to be received for and in lieu of 
the Stock ſo redeemed or paid off, in ſuch 
Stocks, Funds, or other publick or private 
Securities; as my ſaid three Daughters ſhall 
reſpectively agree to; and that the Montes 
ſo received and laid out ſhall be ſubje& to 
the ſame Trufts, and for the fame or the like 
Intents and Purpoſes as are herein before de- 
clared, of and concerning my ſaid Daughters 
their reſpective Shares of and in the faid 1. 
Eaſt-India Stock. Item, I do hereby direct 
and appoint, that my Executor do with all 
convenient Speed after my Deceaſe, out of 
my perfonal Eſtate; lay out the Sum of J. 
in the Purchaſe of Freehold Lands or Here- 


ditaments of Inheritance in Fee-fimple in Eng- 


land, and convey and fettle, or procure the 
ſame to be conveyed and fettled, unto and 
upon the Churchwardens and Overſeers of 
the Pariſh of in the Town of 

in the County of for the time 
being, and their Succeſfors for ever, upon 
the Truſts, and for the Purpofes herein 
after-mentioned (that is to fay) upon Truſt, 
that the yearly Rents and Profits of the Pre- 


miſſes ſo to be purchaſed ſhall. yearly and 


every Year be laid out and diſpoſed of by 


the Churchwardens and Overſeers for the time 


O being 
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being of the ſaid Town of for the 
placing out one or more poor Boy or poor 
Boys born or to be born in the ſaid Town, 


and Pariſh of aforeſaid to be an Ap- 
prentice or Apprentices to ſome Handicraft 


Trade, or a Mariner or Mariners, and that 
the Children of ſuch Perſons of the ſaid Town 
and Pariſh, who have been very induſtrious in 
their Callings or Way of Living, for the 
Support and Maintenance of their Families, 
and have not been in the Poor's Rate, ſhall 
have the Preference to all others. Provided 
nevertheleſs, that in cafe the Monument 


erected in the Pariſh Church of 


aforeſaid by my Brothers and myſelf, to per- 


petuate (as much as in us lay) the Memory 
of our dear Parents, ſhall at any Time want 
repairing, or the gilt Letters upon the ſame 
ſhall be defaced, and become not legible, 
then and ſo often as the fame ſhall happen, 
it is my Will, that ſo much Money be from 
Time to Time taken out of the Rents and 


Profits of the Lands and Hereditaments fo 


to be purchaſed, as ſhall be ſufficient to re- 
pair the ſaid Monument, and make the ſaid 
gilt Letters thereon legible, and from Time 
to Time to maintain and preſerve the ſame in 
fuch Condition; and in ſuch Years wherein 
fuch Repairs ſhall be made, only the Over- 
plus of the ſaid Rents (above what ſhall be 
ſufficient for ſuch Repairs) ſhall be employed 
towards placing out ſuch poor Boy or poor 
Boys in Manner aforeſaid. Provided alſo, 
and upon this Condition nevertheleſs, that f 
Es ca 


and Revacations. 
caſe the ſaid Monument ſhall not from Time 
to Time be repaired and preſerved in Man- 
ner aforeſaid, then from and after Default of 
ſuch Reparation and Prefervation; the Lands 
and Hereditaments to be purchaſed as afore- 
ſaid ſhall veſt in, and remaini and come to 
my own right Heirs; and the Eſtate and In- 
tereſt of the ſaid Churchwardens and Overſeers 
for the time being in the ſame Premiſſes, ſhall 


from thenceforth ceaſe and be utterly void. 


And whereas my Brother late of 
Merchant, deceaſed, did (among other things) 
by his Will give to me the Sum of . to be 
by me given away; diſtribured; divided and 
diſpoſed of amongſt ſuch of my Children or 
other Relations, in ſuch Sort and Manner, 
and in ſuch Shares and at ſuch Times, as I 
ſhould think fit; now my Will is; and I do 
hereby direct that the ſaid Sum of JU. 
ſhall be diſtributed, divided and diſpoſed of 
by my Executor herein after named; within 
fix Months after my Deceaſe, to and amongſt 
ſuch of my Children, and in ſuch Propor- 
tions and Manner, as herein after mentioned 
and expreſſed, (that is to ſay) To my ſaid 
Daughter | the Sum of . 
(Part thereof) to my faid Daughter 

the like Sum of J. (other Part thereof ) 
to my ſaid Daughter the like 
Sum of J. (other Part thereof) and 
all the Reſidue of the ſame 4. to my 
Daughter Iten, I give, deviſe 
and bequeath all and every my Manors, wy 
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in the County of or elſewhere 
within the Realm of England, as well Free- 
hold, as Copyhold and 7 .caſehold for Lives, 
with their and every of their Appurtenances, 
unto and to the Uſe and Behoof of my Son 
| his Heirs and Aſſigns for ever, 

ſubje& nevertheleſs as to my ſaid Eſtate in 
the ſaid County of to the aforeſaid 
Annuities or yearly Rent-charges by me here- 
in before given theteout, or charged thereon, 
in Truft, and for the Benefit of my Daugh- 
ters, for their reſpective Lives as aforeſaid, 
or ſuch of them as ſhall be ſubſiſting. [Makes 
reſiduary Legatee, &c.] In Wit 


neſs, Sc. 


F % 
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HERE AS I A. B. of, Sc. have 
made my laſt Will and Teſtament in 
Writing, bearing Date the in the 
Year of our Lord 1755, and have thereby 
ordained, conſtituted and appointed A. B. 
of, Sc. and C. D. of, &c. Executors of 
my ſaid Will; now I do by this my Wri- 
ting (which I declare to be a Codicil to my 
faid Will, and direct to be taken as a Part 
thereof) will and direct that the ſaid A. B. 
| ſhall not be an Executor of my ſaid Will, 
Hut that in his Room and Stead 
of hall be one of the Executors of 
my ſaid Will jointly and together with the 


aid C. D. and 1 do hereby accordingly make, 


ordain, 
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ordain, conſtitute and appoint them the ſaid 
C. D. and joint Executors of 
ſaid Will, as fully and effectually to all In- 
tents and Purpoſes, and in all Reſpects, as 
if chey only and no other Perſon or Perſons 
had been by me originally in my ſaid Will 
conſtituted and appointed Executors thereof. 
I hereby revoke and make void the Legacy 
of J. in and by my ſaid Will given to 
my late Servant (ſhe being ſince 
deceaſed); and I do hereby ratify and confirm 
my ſaid Will and all the Gifts, Deviſes, Be- 
queaths, Matters and Things therein con- 
tained, and not hereby altered and revoked. 
In Witneſs whereof I the ſaid A. B. the Te- 
ſtator, have hereunto ſet my Hand and Seal 
this Day of January in the 

Year of the Reign of King George the Se- 
cond, and in the Year of our Lord 1755. 
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HIS is the laſt Will and Teſtament of 
me A. B. Wife of C. D. of, Sc. Eſq; 
Whereas in and by a certain Indenture 
hree Parts bearing Date on or about the 
Day of of and made or mentioned to be 
made between the ſaid C. D. of the firſt Part, 
me the faid A. B. by my then Name of 
of the ſecond Part, and E. F. of, &c. Mer- 
chant, and G. H. of, &c. of the third Part, and 
made previous to, and in order to my Mar- 
riage with the ſaid C. D. my now Hufband, 
divers Leaſehold Meſſuages, Sc. Bank Stock 
and Eaſt-India Bonds of me the ſaid A. B. are 
thereby aſſigned and transferred unto the ſaid 
E. F. and G. H. their Executors, Adminiftra- 
tors and Aſſigns, in Manner therein expreſſed, 
in Truſt nevertheleſs, for the ſole and ſeparate 
Uſe and Benefit of me the ſaid A. B. and with 
full and abſolute Power for me from Time to 
Time, notwithſtanding my Coverture, and 
whether I ſhould be ſole or married, by any 
Writing or Writings under my Hand and 
Seal, atteſted by two or more credible Wit- 
neſſes, or by my laſt Will and Teſtament in 
Writing, or any Writing or Writings pur- 
porting to be my laſt Will and Teſtament, 
to be by me ſigned, ſcaled, and publiſhed 
and declared in the Preſence of the like 
Number of Witneſſes, to diſpoſe of the ſaid 
Leaſchold Meſſuages, Cc. Bank Stock and 
Eaſt- India Bonds, or any Part thereof, to ſuch 
Perſon or Perſons, and in ſuch Proportions 
and Manner as I ſhould think fit, as in wy 
il 


and Revocations, 


the ſaid Indenture, Relation being there- 
unto had, will more fully appear. Now in 
Teſtimony of the ſincere Love and Affection 
which I have and juſtly bear towards the ſaid 
C. D. my moſt dear and indulgent Huſband, 
and by virtue of the Power and Powers, Au- 
thority and Authorities, to me reſerved and 
given in and by the ſaid in Part recited In- 
denture, and of all other Power and Powers, 
Authority and Authorities, any wiſe enabling 
me thereunto, I the ſaid A. B. do by this my 
laſt Will and Teſtament, orWritifg purporting 
to be my laſt Will and Teſtament, to be duly 
ſigned, ſealed, publiſhed and declared in the 
Preſence of the Perſons whoſe Names are here- 
under written, as Witneſſes thereto, give, de- 


viſe, bequeath, direct, limit and appoint all 


and every the faid Leaſehold Meſſuages or 
Tenements, Bank Stock, Eaſt-India Bonds, 


and all other my Meſſuages, Sc. Stocks, 


Bonds, Goods, Chattels, Monies and Eſtate 
whatſoever and whereſoever, and of what Na- 
ture or Kind ſoever, whereunto I am intitled 
at Law or in Equity, or whereot J have any 
Power to diſpoſe, and all my Eſtate and 
Intereſt therein, unto my ſaid Huſband, the 
ſaid C. D. (whom I think is moſt deſerving 
thereof) his Heirs, Executors, Adminiſtra- 
tors and Aſſigns reſpectively, to and for his 
and their own Uſe and Benefit abſolutely ; 
and I do hereby direct my ſaid Truſtees in 
the ſaid recited Indenture mentioned, to con- 
vey, aſſign and transfer over the ſame and 
every Part thereof to him and them accord- 
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ingly; yet nevertheleſs my Mind and Will 
is, and I do hereby deſire and requeſt my 
ſaid Huſband to give (out of what I have 
herein before bequeathed to him) unto his 
Daughter by his former Wife (in 
caſe he ſhall think fit, Ser in his Judgment 
ſhe ſhall prove deſerving of the ſame) the 
Sum of J. of lawful Money of Great 
Britain, to be paid to her at ſuch Time or 


Times, and in ſuch Manner or Proportions, 


and under fuch Reſtrictions in all Reſpects, 
as he ſhall direct, and think may be moſt for 
her Benefit. And I do hereby conſtitute and 
appoint my ſaid Huſband C. D. ſole Execu- 
tor of this my laſt Wil] and Teſtament; and 
J earneſtly deſire of him that I may be bu- 
ried where he himſelf intends to be buried, 
and that he would give proper Directions in 
his Will for that Purpoſe, in cafe he ſhould 
furvive me; and laſtly, I do hereby n 
&c. In Witneſs, c. 


Signed, Ge. 


THLS 


and Revocations. 


T*HIS is the laſt Will and Teſtament of 
me A. B. of, Sc. Firſt, I deſire to be 
decently and privately buried in the Church 
or Church- yard belonging to the Pariſh in 
which I ſhall happen ta die, without any Fu- 
neral Pomp, and with as little Expence as 
may be; and I give and bequeath unto the 
Poor which receive Alms of that Pariſh-in 
which I ſhall happen to die, the Sum of 
J. to be diſtributed in ſuch Propor- 

tions and Manner as my Executrix herein 
after named ſhall think fit; alſo I give and 
bequeath unto ſuch of my Children of my 
late Siſter as ſhall be living at the 
Time of my Deceaſe, the Sum of J. of 
lawful Money of Great Britain, to be equally 
divided between them Share and Share alike, 
and to be paid to them at their reſpective 


Ages of twenty-one Years, or Days of Mar- 
fiage, which ſhall firſt happen, and in caſe 


any of them ſhall happen to die before the 
Ape of twenty-one Years, or Marriage, then 
I give and bequeath the Share or Shares of 
her or them ſo dying to the Survivors of 
them, to be equally divided between them, 
payable as aforeſaid ; but if only one of my 
faid Siſter's Children ſhall live to attain the 
Age of twenty-one Years, or be married, then 
to ſuch Survivor, Alſo I give to my Ser- 
vant the Sum of I. of like lawful 
Money, and all my Wearing Apparel, in caſe 
ſhe ſhall be hving with me at the Time of 
my Deaceaſe; but not otherwiſe, Jem, 1 
| an 
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| and bequeath all my third Part, Share and 
Intereſt of and in the Family Pictures which 
were my late Mother's, unto my Sifters 
and for their Lives, 
and the Life of the Survivor of them, and 
after the Death of the Survivor of them! 
give and bequeath my ſaid Part and Share 
* of the ſaid Pictures unto the eldeſt Son of 
my late Siſter which ſhall be then 
living, and I defire that he would never ſell 
or diſpoſe of any of them, but that they 
may always remain and continue in the Fa- 
mily; alſo all the Reft and Reſidue of my 
Goods, Chattels and Eſtate whatſoever and 
 whereſoever, or of what Nature, Kind or 
Quality ſoever (after Payment of my uſt 
Debts, Legacies and Funeral Expences) | 
give and bequeath the ſame and every Part 
thereof unto my ſaid Siſter whom 
J do hereby make, c. ſole Executrix of this 
my laſt Will and Teſtament; and I do hereby 
revoke, &c. In Witneſs, Sc. 
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T* HIS is the laſt Will and Teſtament of 
1 me A. S. of Widow. Firſt, I will 
and direct that all my juſt Debts and Funeral 
Expences be fully paid and ſatisfled; and 
ſubject thereto and to the Payment of the 
three ſeveral pecuniaty Legacies of J. 
each, herein after bequeathed, I give, de- 
viſe and bequeath all my Goods, Chattels, 
Plate, Jewels, Monies, Securities for Money, 
South-Sea Annuity Stock, Debts, and othet 
perſonal Eſtate of what Nature or Kind ſo- 
ever and wheteſoever, unto A. B. and C. D. 
of and to their Executors and 
Adminiſtrators, upon the Truſts and for the 
Purpoſes herein after mentioned (that: is t6 
fay) In Truſt that they the ſaid A. B. and 
C. D. and the Survivor of them, and the Ex- 
ecutors or Adminiſtrators of ſuch Survivor, 
do and ſhall, by and out of the Intereſt, Di- 
vidends and Produce of my ſaid Eſtate and 
Effects, pay and apply the Sum of 30d. a 
Year to and for the Maintenance and Educa- 
tion of my Daughter in fuch manner 
as they ſhall think fit, until ſhe attains the 
Age of twenty-one Years, or ſhall be mar- 
ried ; and upon her attaining that Age, of 
Day of Marriage, which ſhall firſt happen, 
to pay, aſſign and ſet over the ſaid Truſt 
Eſtate and Effects, and all Intereſt and Divi- 
diends due thereon, and Produce thereof, and 
all Securities whereon the ſame ſhall then be 
placed out or inveſted, to her my ſaid Daugh- 
| ter. 
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ter, for her own ſole Uſe and Benefit abſo- 
lutely for ever: but in caſe my ſaid Daugh- 


ter ſhall happen to die before ſhe attains the 


Age of twenty-one Years, and unmarried, 
then I give 200 l. Part of the ſaid Truſt 
Eftate, to ten poor Widows of Clergymen 


of the Church of England, who are of good 


Life and Converſation, and proper Objects 
of Charity, to be equally divided amongſt 
them, Share and Share alike, at the Diſcre- 
tion of my ſaid Truſtees, or the Survivor of 
them; and all the Reſt and Reſidue of my 
ſaid Eſtate and Effects I will and direct ſhall 
go to and be enjoyed by my neareſt Rela- 
tions of next. of Kin, in the ſame Manner 


and Proportion as the ſame would paſs and 


be diſtributible by the Statute for Diſtribution 
of Inteſtates Eſtates. Alſo I give and be: 


queath to E. T. Wife of e 


the ſum of I. and to the ſaid T. D. and 
R. B. the like Sum of I. a- piece: and ! 
do hereby conſtitute and appoint the ſaid 
A. B. and C. D. Executors of this my laſt 
Will and Teſtament, hereby revoking, Ce. 
In Witneſs whereof, Cc. | 


IN 
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Fc. do make my laſt Will and Teſtament 
in Writing, as follows: Firſt, I will and di- 
re& that all my juſt Debts be fully paid and 
ſatisfied; and in caſe my perſonal Eſtate ſhall 
not be ſufficient for that Purpoſe, I do hereby 
ſubject my real Eſtate to the Payment thereof. 
And whereas J have by ſeveral Grants and 
Conveyances ſettled and affured to and upon 
my Son for the Term of his natural 
Life, all thoſe my Manors or Lordſhips of 


and in the County of 


with the Rights, Members and Ap- 
urtehances thereunto reſpectively belonging, 
and alſo the Advowſons, Donations or Right 
of Preſentation of, in, and to the ſeveral 
Rectories or Pariſh Churches of 
and within the ſaid reſpective Ma- 
nors; and alſo all thoſe Fee-farm Rents iſ- 
ſuing and payable out of the Manors of 
_ - and in the ſaid county ; now 
I do hereby ratify and confirm the ſaid ſeve- 
ral Grants and Conveyances, and the Premiſ- 
ſes thereby granted and conveyed, unto my 
ſaid Son for his Life, and from and after 
the Determination of that Eſtate, I give and 
deviſe all and ſingular the ſaid Manors, &c. 
unto and their Heirs, during 
the Life of my ſaid Son, upon Truſt, to pre- 
ſerve the contingent Remainders thereof here- 
in after limited; and from and after his De- 
ceaſe I give and deviſe the ſame Manors, &c. 
unto 


N the Name of God, Amen. IA. B. of, 
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unto the ſaid Truſtees and their Heirs, until 
my Grandſon the eldeſt Son of my 
ſaid Son {ſhall attain his Age of twen- 
ty-one Years or die, which ſhall firſt happen, 


In Truſt, nevertheleſs, for my ſaid Grandſon 


and his Aſſigns, for the Term of his natural 
Life; and from and after the Determination 
of that Eſtate, unto the ſaid Truſtees and 
their Heirs during the Life of my ſaid 
Grandſon, upon Truſt, to preſerve the con- 
tingent Remainders thereof herein after limi- 
ted; and from and after his Deceaſe, unto 
his firſt and every other Son and Sons ſeve- 


rally and ſucceſſively in Tail Male, according 
to Priority of Birth, and for Default of Iſſue 


Male of my ſaid Grand ſon I give and 


deviſe the ſame unto all and every other the 


Son and Sons of my ſaid Son law- 
fully begotten, or to be begotten, ſeverally 
and ſucceſſively in Tail Male, according to 
Priority of Birth, and for Default of ſuch 
Iſſue unto all and every the Daughter and 
Daughters of my ſaid Son lawfully be- 


gotten, or to be begotten, and the Heirs of 


the Body and Bodies of ſuch Daughter and 
Daughters reſpectively, as Tenants in Com- 
mon and not as Jointenants, and for Default 
of ſuch Iſſue to my own right Heirs for ever, 
I give and deviſe unto my ſaid Truſtees, and 
the Survivors and Survivor of them, and the 
Executors, Adminiſtrators and Aſſigns of ſuch 
Survivor, my Leaſe from the Crown of certain 
Lands, c. in in the County of forall 
fuch Eſtate, Term of Years therein, as! 2 
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ſhall or may be intitled unto under the Crown, 
upon Truſt, to permit and ſuffer my Son 
his Executors, Adminiſtrators and Aſſigns, to 


receive and take the Rents, Iſſues and Profits 


thereof, until my ſaid Grandſon ſhall attain 
his Age of twenty-one Years or die, which 
ſhallifirſt happen; and in caſe my ſaid Grand- 
{on ſhall attain that Age, then and from thence- 
forth my Will is, that the ſaid Truſtees, and 
the Survivors and Survivor of them, and the 
Executors, Adminiſtrators and Aſſigns of ſuck 
Survivor, ſhall be poſſeſſed thereof in Truſt 
for my ſaid Grandſon for ſo many Years of 


the Term and Terms therein as he ſhall live, 
and from and after his Deceaſe, in Truſt, as 


to the Reſidue thereof, for ſuch Perſon as 
ſhall be the Heir Male of his Body, but in 
caſe there ſhall be no ſuch Heir, then in 
Truſt for the ſame Purpoſes as the reſiduary 
Part of my perſonal Eſtate is herein after 


appointed : Provided that every Perſon who 


by virtue hereof ſhall be poſſeſſed of the laſt 
mentioned Premiſſes or any Part thereof, or 
be intitled to the Benefit of the ſaid Truſt 
thereof, ſhall have Power when ſo poſſeſſed, 
in Conjunction with the ſaid Truſtees, or the 
Survivors or Survivor of them, or the Execu- 
tors, Adminiſtrators or Aſſigns of ſuch Survi- 
vor, to demiſe the ſame or any Part thereof for 
any Number of Years then to come therein, 
without taking any Fine, or any thing in lieu of 
a Fine, ſo as the beſt Rent that can be had for 
the ſame be reſerved thereupon; and whereas 
there is one or more ſhort Term or * of 

cats 
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Years which may intervene before the Cem. 
mencement of my ſaid Leaſe from the Crown, 
my Will is, that the ſame Term .or Terms 
of Years be purchaſed by my ſaid Truſtees, 
or the Survivor or Survivors of them, or by 


the Executors, Adminiſtrators or Aſſigns of 


ſuch Survivor, by and out of my perſonal 


Eſtate, and that the ſame Term or Terms 


when purchaſed; ſhall be enjoyed by the 
fame Perſon and Perſons reſpectively, and 
for the fame Purpoſes and with the ſame 
Powers, as the ſaid Leaſe from-the Crown 
are given, limited or appointed : Provided 
always, and I do hereby will and declare, 
that my ſaid Manors, Sc. herein before given 
to or in Truft for my ſaid Son, for his Life 
as aforefaid, ſhall be charged and chargeable 
in his Hands, and in the Harids of any other 
Perſon or Perſons, with an Annnity or yearly 
Sum of J. which I do hereby give and 
bequeath unto my Wife for her Life free and 
Clear of all Taxes and Deductions whatſoever; 
to be iſſuing out of the ſaid Manors, &c. and 

ayable halt yearly at and the 

rſt Payment to be made on ſuch of the ſaid 
Feaſt Days which ſhalt happen next after my 
Deceaſe ; and in Default of Payment of the 
faid Annuity or any Part thereof, I do hereby 
impower my ſaid Wife and her Aſſigns to di. 
ftrain for the ſame upon any Part of the ſaid 
Premiſſes; but in cafe my ſaid Wife ſhall not 
within twelve Months next after my Death, 


execute and deliver to my ſaid Truſtees, ſome 


or one of them, a good and ſufficient * 
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of all her Right arid Title of Dower of, into 
or out of my Eſtate, then and from thence- 
forth the ſaid Annuity ſhall ceaſe, determine 
and be utterly void. And whereas I am 
poſſeſſed of certain Hereditaments at 
in the County of held by one or 
more Leaſe or Leaſes for Years, I do hereby 
give and deviſe the fame unto for ſo 
many Years thereof as he ſhall live, and from 
and after his Deceaſe unto ſuch Perſons as 
ſhall be the Heir Male of his Body, for the 
Remainder of ſuch Term or Terms of Years 
as ſhall be then to come therein; and it 
there ſhall be no ſuch Heir, I give the ſame 
unto my ſaid Truſtees and the Survivors and 
Survivor of them, and the Executors and 
Aſſigns of ſuch Survivor, in Truſt for the 
fame Purpoſes as the Reſidue of my perſonal 
Eſtate is herein after appointed; and I do 
hereby will and direct that all the Reſidue of 
my perſonal Eſtate, after Payment of my 
Debts, Legacies and Funeral Expences, ſhall 
by my ſaid Truſtees or the Survivors or Sur- 
vivor of them, the Executors or Aſſigns of 
ſuch Survivor, be laid out and inveſted in 
Lands of Inheritance, and ſettled in like man- 
ner, as near as may be, to the ſame Uſes as the 
ſaid Manors, Sc. are herein before hmited ; 
but ſubject nevertheleſs to the ſaid Annuity of 
to my Wife, and ſuch other Annui- 
ties, Payments and Charges, as ſhall be ap- 
pointed or charged thereupon, by this my 
Will, or any Codicil or Codicils to be added 
herrunto; and my Will alto further is, that it 
F ſhall 
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ſhall and may be lawful to and for all and 
every Tenant and Tenants for Life, of all 
and every or any of the {aid Manors, Lands, 
Tenements and Hereditaments, when in 
Poſſeſſion, by Deed or Deeds to grant or 
demiſe from Time to Time, ſuch Part or 
Parts of the fame, whereof they thall be fo 
reſpectively poſſeſſed, as have been uſually 
granted or leaſed for one, two or three Life 
or Lives, or for any Number of Years deter- 
minable upon one, two or three Lite or 
Lives, fo as ſuch Leaſe or Leaſes in Poſſeſ- 
fion or Reverſion exceed not three Lives at 
the moſt, and ſo as the ancient and accuſ- 
tomed or uſual Rent or Rents, and other 


Services, or more, be reſcryed thereupon; and 


alſo to leaſe, all, every, or any Part, of the 
ſaid Manors, Sc. to any Perſon or Perſons for 
any Term or Terms of Years not exceeding 
Twenty-one Years, in Poſſeſſion and not in 


| Reverfion or by Way of future Intereſt, fo 


as upon every ſuch Leaſe or Leaſes there be 
reſerved during the Continuance thereof to 
the Perſon or Perſons to whom the next and 
immediate Reverſion or Remainder of the 
Premiſſes ſhall for the Time being belong, 
the beſt and moſt improved yearly Rent or 
Rents that can be had for the ſame, without 
any Fine, or any Thing in lieu of a Fine, 


and fo as none of the ſaid Leaſes be made 


without Impeachment of Waſte, and ſo as 
in every ſuch Leaſe there be contained à 
Clauſe of Re-entry for Non-payment of 
Rent; and my Will alſo further is, oo . 
a 
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ſhall and may be lawful to and for any ſuch 
Tenant or Tenants for Life reſpectively, being 
in Poſſeſſion, by any Deed or Deeds duly 
executed in the preſence of two or more cre- 
dible Witneſſes, to limit and appoint either 
before or after Martiage, any Part or Parts 
of the ſaid Manors, &c. whereof he or they 
ſhall be reſpectively poſſeſſed, unto or to the 
Uſe of any Wife or Wives which he or they 
ſhall marry, for her or their Life or Lives 
reſpectively, for or in Part of her or their 
Jointure or Jointures, ſo as ſuch Part or 
Parts ſo to be limited and appointed, reſpec- 
tively exceed not 1000. a Year, ' for or in 
reſpect of 1000 J. Portion, or the Value 
thereof, to be received by ſuch Tenant or 
Tenants for Life reſpectively, (to wit) 1000 J. 
for 100. a Year, and no more may be ſettled 


in Jointure, and ſo in Proportion for any - 


greater or leſſer Portion or Fortune, and To 
as no ſuch Jointure be made diſpuniſhable of 
Waſte. Alſo I give and bequeath unto my 
Grandaughter upon the Day of her 
Marriage, the ſum of J. ſo as ſhe marries 
with the Conſent of her Parents or Guardians, 
and of my ſaid Truſtees or the Survivors or 
Survivor of them, if any of them ſhall -be 
then living; And to my Grandaughters 
and reſpectively, upon their reſpec- 
tive Marriages, the Sum of J. apiece, 
ſo as they reſpectively marry with the like 
Confent ; but my Will is, and I do. hereby 
declare, that if any of my ſaid Grandaughters 
ſhall marry without ſuch Conſent as afore- 
P 2 ſaid, 
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ſaid, then the reſpective Legacy or Legacies 


of ſuch of them ſo marrying without ſuch 
Conſent ſhall not be paid, but be diſpoſed 


of by my ſaid Truſtees, or the Survivors or 


Survivor of them, for the fame Purpoſes as 
the Reſidue of my perſonal Eſtate is herein 
before appointed; and I do appoint all my 
Legacies to be paid out of my perſonal 


Eſtate in caſe it ſhall be ſufficient for that 


Purpoſe, and in Default thereof then out of 
my real Eſtate; and Laſtly, I do hereby con- 


ſtitute and appoint 555 
Executors of this my Will; and I do revoke 


all other Wills by me heretofore made: In 


OY Sc. 


n : 4 — 


— 
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A general Form of a Codicil to a 


Will where only ſome few addi- 


Honal Legacies are given. 


HEREAS I A. B. of, Fe. have 


A made and duly executed my laſt 
BY and Teſtament in Writing, bearing 


ate, Sc. now I do hereby declare this pre- 
ſent Writing to be as a Codicil to my ſaid Will, 


and direct the ſame to be annexed thereto, 
and taken as Part thereof; and I do hereby 
give and bequeath, Cc. In Witnefs whereof 


I the faid A. B. have to this Codicil ſet my 


Anather 
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Another general Form of a Cadicil 


to a Will where ſeveral Lega- 


cies are revoked. 


HEREAS I 4. B. of, &c. have by 


my laſt Will and Teſtament in Wri- 


| ting duly executed, bearing Date, Sc. given 
and bequeathed to Sc. now I'the ſaid A. B. 


being minded to alter my ſaid Will in reſpect 


to the ſaid Legacies, do therefore make this 


preſent Writing, which I will and direct to 


be annexed as a Codicil to my ſaid Will, 


and taken as Part thereof ; and I do hereby 


revoke the ſaid Legacies by my ſaid Will 


given to and I do give to each of 
them the ſaid and the 
Sum of J. only, and I give unto, Cc. 


and I do ratify and confirm my ſaid Will in 
every Thing except where the ſame 1s here- 


by revoked and altered as aforeſaid. In 


Witneſs, &c. 
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THIS is the laſt Will and Teſtament of 
me of I defire that 
my Body may be interred in the Pariſh 


Church of in the County of 


in a private Manner, at the Diſcretion of 
my Executors herein after named. 1 give 


and bequeath unto ſuch Perſon or Perſons, 
whoſe Name or Names ſhall at the Time of 
my Deceaſe, be found contained in any 


Liſt or Lifts, Note or Notes, or other Wri- 
ting, written or ſigned by me, the ſeveral 
and reſpective Sum and Sums of Money 
which ſhall in ſuch Liſt or Liſts, Note or 
Notes, or other Writing (written or ſigned as 
aforeſaid) be ſet down, mentioned and ex- 
preſſed to be by me given to them reſpec- 
tively; alſo I give and bequeath unto F. A, 
of in the County of E ſq; 
and H. B. of, c. and to their Heirs and 
Aſſigns, for and during the natural Life of 
my Daughter M. now the Wife of 

of in the County of an 
Annuity or yearly Rent-charge of l 
of lawful Money of Great Britain, to be 
yearly and every Year iſſuing and payable 
out of all my Manors, Meſſuages, Lands, 
Tenements and Hereditaments, in the ſaid 
County of upon Truſt nevertheleſs that 
they my ſaid Truſtees or the Survivor of them, 
or the proper Repreſentative or Repreſenta- 
tives of ſuch Survivor, ſhall and do pay, ap- 


bY and diſpoſe of the ſaid Annuity or yearly 


ent- charge of l. unto my ſaid Daughter, 
| | | or 
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or unto ſuch Perſon or Perſons, and for ſuch 
Uſes and Purpoſes, as ſhe my ſaid Daughter 
ſhall from Time to Time (notwithſtanding her 
Coverture) by any Note or Notes in Writing 
under her Hand direct or appoint, to the Intent 
that the fame may not be at the Diſpoſal of, or 
ſubject or liable ro the Controul, Debts, Forfei- 
_ tures, Engagements or other Acts of her pre- 
ſent or any after-taken Huſband, but only at 
her own ſole and ſeparate Diſpoſal, and for her 
own fole and ſeparate Uſe and Benefit. And 
it is my Will and Defire, that the aforcſuid 
Annuity or yearly, Rent-charge of J. ſhall 
be paid to my ſaid Daughter by two equal 
half yearly Payments, (that is to ſay) on the 
Feaſt Day of St. Michael the Archangel, and 
on the Feaſt Day of the Annunciation of the 
bleſſed Virgin Mary in every Year, for and 
during the natural Life of my ſaid Daughter; 
the firſt of the ſaid Halt-yearly Payments 
to begin and to be made on ſuch of the ſaid 
Feaſts as ſhall firſt happen next after my 
Deceaſe; and my Will further is, that it 
ſnall and may be lawful to and for my ſaid 
Truſtees and the Survivor of them, or the 
proper Repreſentative or Repreſentatives of 
ich Survivor, from Time to Time, in caſe 
f Non- payment of the ſaid Annuity or any 
Part thereof, to raiſe the ſame by Diſtrets upon 
all or any Part of the Premiſſes herein before 
charged therewith, together with the neceſ- 
ſary Coſts and Charges attending ſuch Diſtreſs; 
(the Daughter's Receipt alone to be a good 
Diſcharge, Sc.) and as a further Proviſion for 
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my ſaid Daughter, for her ſeparate Uſe (over 
and above the Annuity or Rent-charge here- 
in before given for her Benefit, for and du- 
ring the Term of her natural Life as afore- 
ſaid) I do hereby give and bequeath unto my 
ſaid Truſtees their Executors and Adminiſtra- 
tors J. capital Stock now in the united 
Eaſt- India Company, upon the Truſts herein 
after mentioned and expreſſed, of and con- 
cerning the ſame (that is to ſay) upon Truſt 
that they my ſaid Truſtees, their Executors 
or Adminiſtrators ſhall and do pay, apply 
and diſpoſe of the yearly Dividends, Intereſt 
and Produce of the faid J. capital Stock, 
as the ſame ſhall from Time to Time (during 
the natural Life of my ſaid Daughter) ariſe 
or be received, unto the proper Hands of 
her my ſaid Daughter, or otherwiſe to per- 
mit and fuffer her my ſaid Daughter to re- 
ceive the ſame, to and for her ſole Uſe and 
Benefit, to the Intent that the ſame may not 
be at the Diſpoſal of, or ſubject or liable 
to the Controul, Debts, Acts or Engagements 
of her preſent or any after taken Huſband, 
but only at her own ſole and ſeparate Diſpo- 
ſal ; and upon further Truſt, that they my 
ſaid Truſtees, their Executors or Adminiſtra- 
tors, ſhall and do from and immediately 
after the Deceaſe of my ſaid Daughter, tranſ- 
fer and diſpoſe of the ſaid J. capital 
Stock, unto and for ſuch Uſes, Intents and 
Purpoſes, and in ſuch Manner and Form as 
the my ſaid Daughter (notwithſtanding her 
Coverture) or whether ſhe ſhail be ſole or 

married, 
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married, by her laſt Will and Teſtament in 


Writing, or any Writing purporting to be 


her laſt Will and Teſtament, and to be by 
her ſigned, ſealed and publiſhed in the Pre- 


ſence of three or more credible W itneſles, 
ſhall direct, limit, give or appoint the ſame; 
and in Default of ſuch Direction, Limitation, 
Gift or Appointment, then I will and direct 


that the ſaid J. Capital Stock or ſuch Part 


thereof, touching which my ſaid Daughter 
ſhall have made no Diſpoſition as aforeſaid, 
ſhall be aſſigned and transferred by my ſaid 
Truſtees or the Survivor of them, his Exe- 
cutors or Adminiſtrators, unto of, 
Sc. his Executors and Adminiſtrators, to 
and for his and their own Uſe and Benefit; 
and my will is, that the Receipt of my 
ſaid Daughter alone under her Hand, for 
the Dividends, Intereſt and Produce of the 
ſaid Eaſt-India Stock, ſhall from Time to 
Time, notwithſtanding her Coverture, be 
good and ſufficient Diſcharges to the Perſon 
or Perſons paying the ſame Annuities and 
Dividends, Intereſt or Produce, for ſo much 
thereof for which ſuch Receipt ſhall be 
given; and my will is, that in caſe the ſaid 
Eaſt-India Stock, or any Part thereof, ſhall 
be redeemed or paid off, that then my ſaid 
Truſtees, their Executors or Adminjſtrators, 
ſhall and do lay out the Monies te be re- 
ceived for and in lieu of the ſaid Stock ſo 
redeemed or paid off, in ſuch Stocks, Funds, 
or other publick or private Securities as my 
ſaid Daughter ſhall agree to; and that the 

Monies 
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Monies ſo received and laid out ſhall be ſub- 


ject to the fame Truſts, and for the ſame or 


the like Intents and Purpoſes as are herein 
before declared of and concerning the ſame. 
And whereas my Brother late of 
deceafed, did (among other 
Things) by his laſt Will and Teftament in 
Writing, give to me the Sum of J. to be 
by me given away, diftributed, divided and 
difpoſed of to and amongſt ſuch Perſons, and 
m fuch Sort, Manner and Shares, and at 
fuch Times as I ſhall think fit; now my 
will is, and I do hereby direct that the ſaid 
Sum of J. ſhall be diſtributed, divided 
and diſpoſed of by my Executors herein 
after- named, within ſix Months after my 
Deceaſe, to and amongſt the ſeveral Perſons, 
and in ſuch Proportions and Manner as are 
herein after mentioned and expreſſed, of and 
concerning the ſame, (that is to ſay) to 


of in the County of the 
Sum of . (Part thereof) to of 
in the County of the like 

Sum of J. (other Part thereof) and to 
= in the ſaid County 


of . the like Sum of ]. (other 
Part thereof) and all the Reſidue of the 
ſame J. to be retained by my Executor 
herein after named, and to be converted and 
diſpoſed of to his own Uſe. Dem, I give, 
deviſe and bequeath all and every my Ma- 
nors, Meſſuages, Lands, Tenements and 
Hereditaments whatſoever, in the ſeveral 
Counties of and ' every or 

| any 
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any of them, or elſewhere within the Realm 
of England, as well Freehold, as Copyhold 
(I having duly ſurrendred the Copyhold to 
the Uſe of my Will) and Leaſehold for Lives, 
with their and every of their Appurtenances, 
unto and to the Uſe and Rehoof of of 


in the County of his Heirs and 


Aſſigns for ever, (ſubject nevertheleſs, as to 
my ſaid Eſtate in the faid County of 
to the aforeſaid Annuity or yearly Rent- 
charge by me herein before given thereout 
or charged thereon, in Truft and for the Be- 
nefit of my faid Daughter, for her Life as 
aforeſaid. As to, for and concerning all the 
Reſt and Reſidue of my perſonal Eſtate 
whatſoever and whereſoever, and of what 
Nature, Kind or Quality ſoever the ſame 
may be, and not herein before given and 
diſpoſed of (after Payment of my Debts, 
Legacies and Funeral Expences) I give and 
bequeath the ſame and every Part thereof, 
unto the faid _ his Executors, Admi- 
niſtrators and Aſſigns, to and for his and 
their own Uſe and Benefit abſolutely ; and I 
do hereby conſtitute and 'appoint the faid 
fole Executor of this my laſt Will 
and Teſtament, hereby revoking all other 
Wills by me made. In Witneſs, Se. 
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| PHIS is the laſt Will and Teſtament 
F of me of the Pariſh of 
. in the County of Firſt, I will that 
* | all ſuch Debts as I ſhall juſtly owe at the 
li Time of my Deceaſe, together with my Fu- 
5 neral Charges and Expences, be in the firſt 
5 Place paid by my Executors herein after 
named; and as to my Eſtate both Real and 
Perſonal, I diſpoſe thereof as follows, that is 
to ſay, I give and deviſe unto of 
in the County of Eſquire, all thoſe 
my Freehold Meſſuages, Lands, Tenements 
and Hereditaments, ſituate, lying or being 
in or near and or either of 
them, in the Counties of and 
or either of them, and now or late in the 
ſeveral Tenures or Occupations of, Sc. or 
one of them, their or one of their Aſſigns, 
Leſſees or Undertenants, and all thoſe my 
Copyhold Meſſuages, Lands, Tenements and 
Hereditaments, ſituate, lying or being in or 
near and every or any of 
them, in the ſaid Counties of and 
or either of them, and which now 
are or late were in ſeveral Tenures, Poſſeſ- 
ſions or Occupations of the ſaid and 
or any of them, their or any of 
their Aſſigns, Leſſees or Undertenants (which 
ſaid Copyhold Meſſuages, Sc. I have duly 
ſurrendred to the Uſe of my Will) To have 
and to hold, all and every the ſaid Meſſu- 


ages, . Lands, Tenements, ls - 
an 
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and Premiſſes, with their and every of their 
' Appurtenances, unto and to the Uſe of the 
ſaid and the Heirs of his Body, 
lawfully to be begotten; and for want of 
ſuch Heirs, to my own right Heirs for ever. 
Alſo I give and deviſe unto all that my 
Meſſuage or Tenement with the Apurtenan- 
ces thereunto belonging, heretofore in the 
Tenure or Occupation o ß To have 
and to hold the ſaid laſt mentioned Meſſu- 
age or Tenement, and Premiſſes, with the 
Appurtenances, (ſubject and charged and 
chargeable with the Annuity, yearly Rent or 
Sum of J. herein after mentioned) unto 
him the ſaid and his Aſſigns, for 
and during the Term of his natural Life ; 
and from and immediately after his Deceaſe, 
I give and deviſe the ſame Meſſuage, Sc. 
and Premiſſes, with the Appurtenances (ſub- 
ject to, and charged and chargeable with the 
| ſame Annuity, yearly Rent or Sum of .) 
_ unto and for the Uſe of the ſaid 

and the Heirs of his Body lawfully to be 
begotten; and for Default of ſuch Heirs, 
then to my own right Heirs for ever. And 
do hereby give and deviſe unto 


Wife of of in the County 


* and her Aſſigns, for and during 
the Term of her natural Life, an Annuity, 
or clear yearly Rent or Sum of J. of 
lawful Money of Great Britain, free of all 
' Taxes and other Deductions, to be iſſuing 
and payable out of the ſaid laſt mentioned 


Meſſuage and Tenement, Cc. and n 
an 


221 


222 


Law of Devifu 


and to be paid and payable by equal half- 
rly Payments, at the two moſt uſual 
Feaſt Days of Payment in the Year, (that is 
to ſay) the Feaſt of the Annunciation of the 
bleſſed Virgin Mary, and St. Michae! the 
Archangel; the firſt Payment thereof to be 
made on ſuch of the Taid Feaſt Days as ſhall 
happen next after my Deceaſe; and I do 
hereby charge and fubje& the ſaid Meſſu- 
ages or Tenements, &c. with and to Pay- 
ment of the ſaid Annuity, yearly Rent or 
Sum of 7. accordingly ; and my will is, 
that in caſe the ſame Annuity, yearly Rent 


or Sum of I. or any Part thereof, ſhall 
'be behind or unpaid by the Space of 


next over or after either of the aforeſaid 
Feaſt Days, whereon the ſame is herein be- 
fore directed and appointed to be paid as 
aforeſaid, that then and ſo often it ſhall and 
may be lawful for the ſaid and her 
Aſſigns, to enter into, and upon all and 
every, or any Part of the ſaid Premiſſes 
charged with the ſaid Annuity as aforeſaid, 
and diftrain for the ſame, or for ſo ar. 
thereof as ſhall be ſo in Arrear, and all Coſts 
and Charges occaſioned by Non- payment 
thereof. Allo I give, deviſe and bequeath 
unto of in the ſaid County 
of al thoſe my two Meſſuages or 
Tenements, with the Apportenances, in 


(now in the ſeveral Tenures, Sc.) which! 


hold by Virtue of a Leaſe from of 
(ſince deceaſed) and all my Eſtate, 

Right, Title, Term of Years, and —_— 
0 
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of and in the ſame Premiſſes reſpectively, 
To have and to hold the ſaid laſt mentioned 
Meſſuages and Tenements, Hereditaments 
and Premiſſes, with their and every of their 
Appurtenances, unto the ſaid | his 
Executors, Adminiſtrators and Aſſigns, to 
and for his and their-own Uſe and Benefit ab- 
ſolutely. [And then the Teſtator proceeds tg 
give ſeveral pecuniary Legacies, and to ap- 
point a reſiduary Legatee and Executors, and 
22 In Witneſs, Cc. 


| 
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A CODICIL to be added to, and to be 
| taken as Part of the laſt Will and Te- 
ſtament of me M. B. of N. and V. in the 
County of L. Whereas by Indenture of 
Leaſe and Releaſe, bearing Date reſpectively 
the firſt ſix Days of June in the Year of our 
Lord 1721, and made or mentioned to be 
made between M. M. B. of N. and W. by the 
Name of M. B. V. of the one Part, and 
M. K. of A. in the County of Cornwall, 
Eſquire, and T. R. of the Middle Temple, 
Eſquire, of the other Part, I the ſaid M. B. 
of N. and V. for the ſettling the Manors, 
Lands, Tenements and Hereditaments there- 
in mentioned, and in Conſideration of 108. 
of lawful Money, did bargain, fell, alien, 
releaſe and confirm unto the ſaid M. — 
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7. R. the Manors, Advowſons, Meſſuages, 
Lands, Tenements and Hereditaments there- 
in contained, and amongſt others, all that 
the Manor or reputed Manor of L. with the 
Rights, Members and Appurtenances there- 
of, in the County of B. and the Meſſuages, 
Lands, Tenements and Hereditaments of me 
the ſaid M. B of N. and W. in L. aforeſaid, 
and F. or either of them, in the ſaid County 
of B. to hold to the ſaid M. K. and T. R. their 
Heirs and Aſſigns for ever, to and for the 
Uſes, Intents and Purpoſes, and ſubject to 
the Powers, Limitations and Proviſoes therein 
after expreſſed and contained of and concerning 
the ſame, in which ſaid Indenture of Releaſe is 
contained a Proviſo, that it ſnould and might 
be lawful to and for me the ſaid M. B. of N. 
and . from Time to Time, at any Time 
or Times, during my Life, until I ſhould 
attain the Age of eighty Years, by any Deed 


or Writing, laſt Will or Teſtament executed 
by me in the Preſence of two or more cre- 


dible Witneſſes, to revoke or alter all or 
any of the Uſes or Truſts thereby limited 
or appointed, or to limit any other or new 
Eftate, Uſes, Truſts or Diſpoſitions, of or 
touching the Premiſſes or any Part thereof : 


And whereas by Indenture, bearing Date the 


fourteenth Day of October in the Year of our 


Lord 1737, and made or mentioned to be 


made between me the ſaid M. B. of N. and 
IF. of the one Part, and J. B. of S. in the 
County of E. Eſquire, J. L. of the Pariſh of 
St. F. within the Liberty of the City of /. 

| in 
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in the County of M. Eſq; and E. R. of the 
Pariſh of St. in the ſaid County of 
M. Eſq; of the other Part, reciting the ſaid 
herein before recited Indenture, and alſo re- 
citing two ſeveral other Indentures made 


ſubſequent thereto, whereby the Uſes of and 
concerning the ſaid Premiſſes, in and by the 


ſaid firſt-mentioned Indenture limited and 


declared, were altered and revoked of and 
concerning the ſaid Premiſſes, but ſubject to 


a like Proviſo for altering and revoking the 


fame, and appointing new Uſes as in the ſaid 
firſt recited Indenture contained; I the ſaid 
M. B. of N. and W. in purſuance of the ſaid 
Power to me reſerved, and being then under 
the Age of eighty Years, did revoke the Uſes 


in and by the ſaid ſeveral recited Indentures 


declared of and concerning the ſaid Premiſes, 
and did limit, appoint and declare the ſame 
Premiſſes to and for the Uſes and Trufts, 
and under the Proviſoes therein after ex- 
preſſed concerning the fame; in which In- 
denture is allo contained a Proviſo, that it 
ſhould and might be lawful to and for me 
the ſaid M. B. of N. and V. from Time to 
Time, and at all Times thereafter, during 
my Life, by any Deed or Deeds to be by 
me executed in the Preſence of two or ore 
credible Witneſſes, or by my laſt Will in 
Writing, or Codicil thereto, to be by me 
ſigned in the Preſence of three or more cre- 
dible Witneſſes, to revoke or alter all or any 
of the Uſes, Eſtates and Truſts therein be- 
fore limited or declared of or in all or any 
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of the Premiſſes, and to limit any new or 
other Eſtates, Uſes, Truſts or Diſpoſitions 


of or touching the ſame ſo revoked or any 


Part thereof: And whereas I have made and 
publiſhed a Will in Writing, bearing Date 
the ſame 14th Day of Ofober 17375 now I 
the ſaid M. B. of N. and V. in Purſuance 
and by Virtue of the ſaid Power to me re- 
ſerved in and by the faid laſt recited Inden- 
ture of the 14th of October in the Year 1737, 
and all and every other Power and Powers 
and Authorities to me given or reſerved in 


this Behalf, do by this my Codicil revoke, 


annul and make void all and every the Uſes, 
Truſts, Eſtates, Limitations and Appoint- 
ments in and by the ſaid ſeveral recited In- 
dentures, or any of them limited, created or 
declared of and concerning all that the ſaid 
Manor or reputed Manor of L. with the 
Rights, Members and Appurtenances thereof, 
in the ſaid County of B. and all the faid 
Meſlvages, Lands, Tenements and Heredi- 
taments of the ſaid M. B. of N. and WM. in 
L. and F. aforeſaid or either of them, in the 
ſaid County of B. in and by the ſaid firſt re- 
cited Indenture of Releaſe, granted, releaſed 
or conveyed, with their and every of their 
Appurtenances; and I the ſaid M. B. of N. 
and W. in Purſuance of and by Virtue of all 
and every the Power, Sc. aforeiaid do direct, 
limit, appoint and declare, that the ſaid firſt 
recited Indenture of Releaſe, and the Grant 
and Conveyance thereby made as to all that 
the jaid Manor or reputed Manor of L. with 

3 the 
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the Rights, Members and Appurtenances 
thereof, in the ſaid County of B. and all the 
faid Meſſuages, Lands, Tenements and 
Hereditaments of the ſaid M. B. of NM. and 
IV. in L. and F. aforeſaid, or either of them, 
in the ſaid County of B. in and by the ſaid 
firſt recited Indenture of Releaſe granted, 
releaſed or conveyed, with their and every 
of their Appurtenances, be and enure, and 
do hereby give and deviſe the fame in 
Manner following, that is to ſay, To the 
Uſe of the Honourable H. B. Eſq; com- 
monly called Lord H. B. Brother of his 
Grace the Duke of St. 4. for the Term of 
his natural Life, without Impeachment of 
or for any Manner of Waſte; and from and 
after the Determination of that Eſtate by 
Forfeiture, or otherwiſe in his Lite-time, 
then to the Uſe of the ſaid T. B. 7. L. and 
E. R. and their Heirs, during the natural 
Life of the ſaid H. B. in Truit to preſerve 
the contingent Remainders herein after li- 
mited, from being defeated and deſtroyed, 
and for that Purpoſe to make Entries or 
bring Actions, as the Caſe ſhall require; but 
nevertheleſs to permit and ſuffer the ſaid 
H. B. during his natural Life to receive and 
take the Rents and Profits of the ſame Pre- 
miſſes to his own Uſe; and from and after 
the Deceaſe of the ſaid H. B. to the Uſe of 
M. the Wife of the ſaid H. B. for the Term 
of her natural Life, without Impeachment of 
or for any Manner of Waſte; and from and 
after the Determination of that Eſtate by 
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Forfeiture or otherwiſe, during her Life, to 
the Uſe of the ſaid 7. B. I. L. and E. R. 
and their Heirs, during the natural Life of 
the ſaid M. in Truſt to preſerve the contin- 
gent Remainders herein after limited, from 
being defeated and deſtroyed, and for that 
Purpoſe to make Entries or bring Actions, 
as the Cafe ſhall require; but nevertheleſs 
to permit and ſuffer the ſaid M. during her 
Life, to receive and take the Rents, Iſſues 


and Profits of the ſame Premiſes to her own 


Uſe; and from and after the Deceafe of the 
ſaid M. to the Uſe of the firſt Son of the 
Body of the ſaid M. by the ſaid H. B. be- 
gotten or to -be begotten, and the Heirs 
Male of the Body of ſuch firſt Son lawfully 
iſſuing; and for Default of ſuch Iſſue, to 
the Uſe of the ſecond, third, fourth, fifth, 
ſixth, ſeventh, eighth, ninth, tenth, and all 


and every other ſon and Sons of the Body 


of the ſaid M. by the ſaid H. B. begotten or 
to be begotten, ſeverally and ſucceſſively, 
one after another, as they ſhall be in Seni- 
ority or Age and Priority of Birth, and the 
Heirs Male of their reſpective Bodies law- 


fully iſſuing; the elder of ſuch Sons and the 


Heirs Male of his Body, being always pre- 
ferred and to take before the younger of 


ſuch Sons and the Heirs Male of his and 


their Body and Bodies; and for Default of 
ſuch Iſſue Male, to the Uſe of all and every 
the Daughter or Daughters of the Body of 
the ſaid M. by the ſaid H. B. begotten or 
to be begotten, as Tenants in Common, and 

not 
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not as Jointenants, and the Heirs of their 
ſeveral and reſpective Bodies lawfully iſſu- 
ing; and failing Iſſue of any of the ſaid 
Daughters, to the Uſe of all and every other 
ſuch Daughter or Daughters as Tenants in 
Common, and not as Jointenants, and the 
| Heirs of the reſpective Body or Bodies of 
ſuch other Daughter or Daughters lawfully 
iſſuing; and for Default of ſuch Iſſue, to the 
Uſe of ſuch Perſon or Perſons, and for ſuch 
Eſtate or Eſtates, and in ſuch Proportions, 
and in ſuch Manner as ſhe the ſaid M. 
whether covert or ſole, ſhail by any Deed or 
Writing, by her ſealed and delivered in the 
Preſence of three or more credible Witneſſes, 
or by her laſt Will in Writing, or any Wri- 
ting purporting to be her laſt Will, and by 
her ſigned and publiſhed in the Preſence of 
a like number of Witneſſes, limit and ap- 
oint; and in Default of ſuch Appointment, 
then to the Uſe of the right Heirs of the 
ſaid M. B. for ever: Provided always, and 
my Will and Meaning is, that it ſhall and 
may be lawful to and for the ſaid H. B. and 
after his Deceaſe to and for the ſaid M. his 
Wife, in Caſe ſhe ſhall ſurvive him, by In- 
denture to make any Leaſe or Leaſes of the 
Premiſſes, for any Term or Number of 


Fears, not exceeding twenty-one Years from 


the Making thereof, ſo as upon every fuch 
Leaſe or Leaſes there be reſerved and made 
payable, during the Continuance of the ſaid 
reſpective Terms thereby granted, the greateft 
im proved yearly Rent that can or may be 
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reaſonably had for the ſame, to be incident 
to and go along with the Remainder or Re- 
verſion expectant on ſuch Leaſes reſpectively, 
and ſo as ſuch Leaſes be not by any expreſs 
Words therein contained, freed from Im- 


peachment of Waſte; and ſo alſo as there 


be contained in every ſuch Leaſe or Leaſes 
a Power of Re-entry, in Caſe the Rent or 


Rents thereupon to be reſpectively reſerved, 
or any Part thereof, ſhall be behind or un- 


paid by the Space of twenty-one Days next 
after any the Times of Payment therein to 
be reſpectively limited; and ſo as the reſpec- 


tive Leſſee or Leſſees therein named, do ex- 


ecute a Counterpart of ſuch Leaſe ar Leaſes 
reſpectively: And I do hereby ratify and con- 
firm all and every the Uſes, Truſts, Eſtates, 
Limitations and Appointments in and by the 
ſaid recited Indenture of the 14th of Oober 
1737, limited, appointed or dzclared of or 
concerning all and every or any of the Ma- 
nors, Meſſuages, Lands, Tenements and 
Hereditaments therein compriſed, except 
and other than the ſaid Manor of L. with its 
Appurtenances, and the Lands, Tenements 
and Hereditaments aforeſaid, in L. and F. 
aforeſaid, or either of them, in the County 
of B.-and I do alfo hereby declare, that my 
ſaid Will in Writing, bearing Date the 14th 
Day of October 1737, and this Codicil which 
J will ſhall be added to and deemed Part 
thereof, do contain my laſt Will and Teſta- 
ment. In Witneſs whereof I have to this 
Codicil, and to a Duplicate thereof, both of 
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the ſame Tenor and Effect, each contained 
in two Skins of Parchment, ſet my Hand 
and Seal this Day of, Cc. 


Signed, ſealed and publiſhed 
by the ſaid M. B. of N. 
and V. as and for a Codicil 
to be added to, and be 
Part of, her laſt Will and 
Teſtament, in the Preſence 
of us who have ſubſcribed 
our Names in her Preſence, 


* 7 * MA... — 
* 


A MWuncupative Will. 


B. his Will by Word of Mouth, made 

* and declared by him about the 
Day of in the Preſence of us who have 
hereunto ſubſcribed our Names as Witneſſes 
hereto. My Will is that, Cc. (the very 


Words) | 
F. G. 
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A Preamble to a Will, the Teftator 
being about 19 go to Sea. 


N the Name of God, Amen. I C. D. of 
Mariner, being in good Health of 
Body, and of ſound Mind and Memory, 
and being forthwith to depart this Kingdom 
on a Voyage to in the Kingdom of 
and well knowing the Danger of the Seas, 
and the Uncertainty of this tranſitory Life, 
do make this my laſt Will and Teſtament as 
follows, that is to ſay, (and then be proceeds 
to give ſeveral Legacies, &c.) 


Pere follow the Foꝛms of ſeveral Be- 
queſts in a Will, 


And for the better Education of my Chil- 
dren A. B. and C. now Infants of very tender 
Years, that is to ſay, the ſaid A. of the Age 
of or thereabouts, the ſaid B. c. I 
do give and diſpoſe of the Tuition and Cu- 
ſtody of them, and every of them, unto . 
my Wife, until ſuch Time as they and either 
of them reſpectively continue unmarried, 
and under the Age of twenty-one Years, 
and my Wife remain my Widow; but if 


my Wife die or marry, during the ſingle 


Life and Nonage of any of my ſaid Chil- 
dren, then I give the Cuſtody is. Tuition of 
ſuch of my Children ſo being unmarried, 
and under the Age of twenty-one Years, at 
the Marriage or Death of my Wife, which 


ſhall 
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fall firſt happen unto Alſo I do 
allow for my Son A.'s Maintenance at School 
for ſo many Years as he ſhall remain there, 

J. per Ann. for my Son B.*'s Maintenance 
until he be put to a Grammar School J. 
per Ann. and when he is placed at a Gram- 
ma: School J. per Ann. and when my 
Wiſe or other Truſtees ſhall think fit to re- 
move my Son 4. from School, I deſire he 
may be placed, &c. 

I give and bequeath the Houſe I now 
live jn, and the Appurtenances thereto be- 
longing, which I hold by Leaſe from W. §. 
Eſq; fituate, &c. to my Son C. B. to hold 
to him during his natural Life; and after 
his Deceaſe, I give the ſame to my Daugh- 


ter E. B. during the Remainder of my Eſtate 


and Intereſt therein, 
I give and bequeath unto my Kinſman 
C. D. and my loving Friend E. F. and G. of 
all that my Leaſehold. Eſtate which 
I lately purchaſed of T. B. Gentleman, ſituate 
for a Term of Years yet to come, 
determinable together with the Inden- 
ture of Leaſe, whereby I hold the ſame, to 
have and to hold to them the ſaid C. D. 
E. F. and G. H. their Executors, Admi- 
niſtrators and Aſſigns, from and immediately 
after my Deceaſe, for and during the Reſi- 
due and Remainder of the Term then to 
come and unexpired, granted to me by the 
ſaid Indenture of Leaſe, upon this ſpecial 
Truſt and Confidence in them repoſed, and 


to the Intent and Purpoſe, that they the ſaid 


C. D. 


— — 


233 


234 


Law of Deviſes 
C. D. Sc. and the Survivors and Survivor 
of them, and the Executors and Adminiſtra- 
tors of ſuch Survivor, do and ſhall permit 
and ſuffer her my ſaid Wife E. B. To have, 
hold and enjoy all fuch my ſaid Leaſehold 
Eſtate to them given as aforeſaid, and to re- 
cerve and take to her own Uſe and Behoof, 
the Rents, Iſſues and Profits thereof, from 
and immediately after my Deceaſe, for and 
during ſo much of the ſaid Term as ſhall run 
out and expire in the Life-time of her my 


faid Wife; and after her Deceaſe, upon this 
further Truſt and Confidence, and to the In- 


tent and Purpoſe, that they the ſaid C. D. 


Sc. and the Survivors and Survivor of them, 
and the Executors and Adminiſtrators of fuch 
Survivor, do and ſhall, out of the Rents, 
Iſſues and Profits ariſing out of my faid 
Leaſehold Eſtate, well and truly pay, or 
cauſe to be paid, unto my ſaid Daughter 
D. B. her Executors, Adminiſtrators and 
Aﬀigns, for and during ſo much of the ſaid 
Term to me therein granted as aforeſaid, as 
ſhall run out and expire in the Life-time of 
her my ſaid Daughter, the yearly Sum or 
Annuity of J. to be paid, &c. by even 
and equal Portions ; the firſt Payment there- 
of to be made at, Sc. which ſhall firſt and 
next happen after the Deceaſe of my ſaid 
Wife; and upon this further Truſt and 
Confidence, and to the Intent and Purpoſe, 
that they the faid C. D. &c. and the Survi- 
vor, Fc. and the Executors, &c. do and 
ſhall permit and ſuffer my ſaid Son TJ. B. to 


have, 
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have, hold and enjoy all ſuch my Leaſchold 
Eſtate, charged with the ſaid Annuity of 

J. per Ann. to my ſaid Daughter, and to 
receive and take the Overplus of the Rents, 
Iſſue and Profits thereof to his own proper 
Uſe and Behoof, from and immediately after 
my ſaid Wife's Deceaſe, for and during all 
* the Reſt, Reſidue and Remainder of the 
{ Term to me therein granted, which ſhall be 
then to come and unexpired. 

I do hereby give, deviſe and bequeath all 
thoſe my Copyhold Meſſuages, Lands, Te- 
nements and Hereditaments in and 
every of them, with the Rents, Iſſues and 
Profits thereof, (the ſame being already ſur- 
rendered to the the Uſe of my Will) unto 
my ſaid Daughter A. B. from and immedi- 
ately after my Deceaſe, for and during her 
natural Life; and after her Deceaſe, then I 
give and deviſe the ſame to my Son C. D. 
of, Sc. and the Heirs of his Body lawfully 
to be begotten; and for Default of ſuch 
Iſſue, then to the Heirs on the Body of my 
ſaid Daughter A. B. lawfully begotten ; and 
for Default of ſuch Iſſue, then to E. F. Son 
of of, Sc. and to his Heirs for ever. 


I give and deviſe all thoſe my Freehold 


Lands, Tenements and Hereditaments where- 
of I am ſeiſed in Fee-ſimple, ſituate, lying 
and being in with the Rents, Iſſues 
and Profits of all and ſingular the ſaid Pre- 
miſſes unto C. D. and E. F. of To 
have and to hold the ſaid Lands, Tenements, 
Hereditaments and Premiſſes to them = 
al 
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ſaid C. D. and E. F. their Executors, Ad- 


miniſtrators and Aſſigns, from and imme- 
diately after my Deceaſe, for and during and 
unto the full End and Term of ninety-nine 
Years from thence next enſuing, and fully 
to be compleat and ended, without Impeach- 
ment of Waſte: In Truft nevertheleſs, and 
to the Intent and Purpoſe, that the ſaid C. D. 
and E. F. their Executors, Adminiſtrators 
and Aſſigns, do and ſhall out of the Rents, 
Iſſues and Profits thereof, or thereby ariſing, 
or by any Aſſignment of the ſaid Term, or 
j by Grant, Mortgage or Sale of the ſaid Pre- 
miſſes, or any Parcel thereof, raiſe and levy 
| the clear Sum of YU. and the ſame being 
fo raiſed as aforeſaid, to pay or ſecure to be 
paid unto my Grandaughter G. B. when and 
1 as ſoon as ſhe ſhall attain to the Age of 
| twenty-one Years, or be married (which ſhall 
| firſt happen) or if it ſhall happen that my 
ſaid Grandaughter G. B. ſhall depart this 

Life before ſhe ſhall have attained the Age 
of twenty-one Years, or be married ; then 
upon this further Truſt, and to the Intent 
and Purpoſe, that they the faid C. D. and 
E. F. their Executors, Adminiſtrators and 
Aſſigns, do and ſhall out of the Rents, Iſſues 
and Profits, or by Grant, Mortgage or Sale 
of the ſaid Premiſſes, or any Part thereof, 
or by Aſſignment f the ſaid Term, raiſe 
the Sum of J. clear as aforeſaid, and the 
ſame to pay, or ſecure to be paid unto the 
Child (be the ſame Son or Daughter) which 
ſhall hereafter be lawfully iſſuing on the * 
of 
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of my Daughter; and which ſhall hve to 
attain the ſaid Age of twenty-one Years, or 
marry, which ſhall firſt happen, if a Daugh- 
ter; if a Son, then on attaining the ſaid 
Age of twenty-one Years only, which ſaid 
Sum of J. ſo to be raiſed and paid as 
aforeſaid, I do hereby give and bequeath 
unto my ſaid Grandaughter E. E. and in 
Caſe of her Deceaſe, to ſuch next Child ſo 
hereafter to be iſſuing on the Body of my 
ſaid Daughter who ſhall attain the 
{aid Age of twenty-one Years, or be married 
as aforeſaid ; and from and immediately after, 
and as ſoon as the ſaid C. D. and E. F. or 
their Heirs, ſhall have raiſed the ſaid Sum 
of J. clear from all Payments and Deduc- 
tions, out of my ſaid Freehold Lands, Tene- 
ments and Hereditaments, as herein before is 
appointed, or in Caſe of the Death of the 
ſaid E. B. or other Child reſpectively, before 
the reſpective Times of Payment aforeſaid, 
then my Will is, and I do hereby give and 
deviſe all and ſingular the Premiſſes afore- 
ſaid, and the Reverſion and Reverſions, Re- 
mainder and Remainders of all and ſingular 
thoſe my Frechold Lands, Tenements and 
Hereditaments aforeſaid, with the Rents, 
Iſſues and Profits thereof, and of every Part 
and Parcel thereof, unto my ſaid Daughter 
D. B. to have and to hold to her my ſaid 
Daughter D. B. from henceforth, for and 
during the Term of her natural Life; and 
from and immediately after the Deceaſe of 
the ſaid D. B. then I do hereby give and 

deviſe 
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deviſe the ſaid Premiſſes, and the Reverſion 
and Reverſions, Remainder and Remainders 
of all and fingular thoſe my ſaid Freehold 
Lands and Premiſſes, with the Rents, Iſſues 
and Profits thereof, and of every Part there- 
of, to my Grandſon T. B. Son of my ſaid 
Daughter D. B. and to the Heirs of his 
Body lawfully to be begotten, and for Want 
or Default of ſuch Iſſue, then I do hereby 
give and deviſe all and ſingular thoſe my 
ſaid Freehold Lands, Tenements and Here- 
ditaments in aforeſaid, (being Part 
of the Freehold Lands, Tenements and Here- 
ditaments above mentioned) with the Rents, 
Iflues and Profits thereof, unto and 
his Heirs for ever; and alſo all and ſingular 
thoſe my Lands, Tenements and Heredita- 
ments in aforeſaid, (being the Re- 
ſidue and Remainder of my Freehold Lands, 
Tenements and Hereditaments above men- 
tioned) with the Rents, Iſſues and Profits 
thereof (for Default of ſuch Iſſues as afore- 
ſaid) unto and his Heirs for ever. 
I give to A. B. and C. D. Sons of my Bro- 


ther 7. B. the Sum of I. apiece, to be 


paid or ſecured to them reſpectively, by my 
ſaid Brother L. B. as ſoon as they ſhall 
reſpectively attain the Age of twenty-one 
Years, and not otherwiſe ; and my Will is, 
and I hereby order, that in Caſe my Brother 
L. B. ſhall from Time to Time, as the ſame 
ſhall become due, pay unto my ſaid Ne- 
phews, A. B. and C. D. or give to them reſ- 
pectively, ſuch Security within after 

my 
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my Deceaſe, as they or their Father ſhall ap- 
prove for the Payment to them of the ſaid 
J. apiece reſpectively; then and in ſuch 
Caſe, and not otherwiſe, I hereby give, de- 
viſe and bequeath unto my ſaid Brother L. B. 
all that Meſſuage or Tenement, Cc. now in 
Hand, called by the Name of, Sc. late in the 
Tenure of, Cc. being Part of my Manor, Oc. 
and alſo the Reverſwon and Inheritance of all 
thoſe ſeveral Tenements, and all Lordſhips, 
Rents and Heriots to each of them belonging, 
now in the ſeveral Poſſeſſions of with the 
* Royalty of the Lordſhip of my ſaid Manor 
bf with its Rights, Members and 
*  Appurterances, to hold to my ſaid Brother 
L. B. and his Heirs and Afligns for ever. 
And whereas by the Death of my Uncle 
T. B. ſeveral Plantations and Houſes, Farms 
and Negro Servants, Lands, Tenements and 
Hereditaments in the Iſland of Jamaica, de- 
ſcended to my Father T. B. late of 
deceaſed; and by Virtue of a Diſpoſition by 
him made thereof, and a Partition of the 
ſaid Premiſſes, one fifth Part of the ſaid 
Plantations is legally come to and veſted in 
me; now I do hereby give, deviſe and be- 
queath all ſuch my ſaid fifth Part or Share 
of and in the ſaid Plantations and Premiſſes 
aforeſaid (if the ſame ſhall remain unſold at 
the Time of my Deceaſe) together with the 
Increaſe and Profits ariſing therefrom, unta 
my ſaid Brother L. B. his Heirs, Executors, 
Adminiſtrators and Aſſigns for ever. 
I give 
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I give and deviſe unto R. S. and E. B. of 


and their Heirs, the Reverſion in 
Fee of all my Freehold and Copyhold Lands 
and Tenements, expectant upon the Death 


of ſituate, Sc. and alſo all other my 
Freehold and Copyhold Lands and Tene- 
ments in in Poſſeſſion, dr wherein 


I have any Right of Equity of Redemption, 


to hold the ſame unto the ſaid R. S. and 


E. B. and his Heirs for ever, upon Truſt 
and Confidence, nevertheleſs, that immedi- 
ately after my Deceaſe, they the ſaid R. S. 
and E. B. ſhall vend, ſell and diſpoſe of the 
ſaid Reverſion of my Freehold and Copyhold 


Lands, Tenements and Hereditaments, ex- 


pectant upon the Death of and alſo 
immediately after my Deceaſe, ſell and dif- 
90 of all other my Freehold and Copyhold 

ands and Tenements in Poſſeſſion, Rever- 
fion, or wherein the Right of Equity of Re- 
demption is in me the ſaid P. A. as afore- 
ſaid, to the beſt Benefit and Advantage, and 
for the moſt Profit they may or can, and out 
of the Monies ariſing by the Sale of the ſaid 
Lands, Tenements and Hereditaments by 
me before deviſed, they the ſaid R. S. and 
E. B. ſhall well and truly pay, or cauſe to 
be paid unto my loving Wife E. A. the Sum 
of I. of, Sc. and the Overplus of the 
ſaid Money, ariſing by the Sale of the ſaid 
Lands, to be paid to my Children Share and 


Share alike; and alſo all other my Meſſu- 


ages, Lands, Tenements and Hereditaments 
whatſoever, ſituate, lying and being in C. 
or 
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or elſewhere in the ſaid County of D. to my 
Fxecutors herein after named, until my Son 
V. ſhall attain his Age of twenty-one Years; 
and if he ſhall happen to die before he attain 
ſuch Age, then and in ſuch Caſe until T. my 
ſecond Son ſhall attain his Age of twenty- 
one Years; and if he ſhall happen to die be- 
fore his Age, until R. my third Son ſhall at- 
tain his Age of twenty-one Years ; and if he 
ſhall happen to die before ſuch Age, until 
D. my fourth Son ſhall attain ſuch Age of 
twenty-one Years; and if he ſhall happen to 
die before ſuch Age, then I deviſe the ſame 
to my own right Heirs for ever. Lem, my 
Will and Meaning farther is, that if my ſaid 
Son W. ſhall have attained the ſaid Age of 
twenty-one Years at the Time of my Death, 
or if he hath not then attained the ſaid Age, 
then ſo ſoon after as he ſhall attain the ſaid 
Age, I do give and deviſe the ſaid 

and all and every other the Premiſſes, with 
their and every of their Appurtenances, to 
E. F. and G. H. and their Heirs, for and du- 
ring the Life of my ſaid Son . to the Intent 
to ſupport the contingent Remainders in this 
my Will after limited, ſo that the ſame may 
not be deſtroyed; but in Truſt, nevertheleſs, 
to permit and ſuffer him my ſaid Son V. to 
receive the Rents and Profits thereof to and 
for his own Uſe, during his natural Life; 
and for and after his Deceaſe, then 1 deviſe 


the ſaid Meſſuages, Lands, Tenements, 


Hereditaments and Premiſſes, to the firſt Son 
of the Body of my ſaid Son Y. lawfully iſ- 
R ſuing 
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ſuing (whether then born or unborn) and to 
the Heirs Male of the Body of ſuch firſt Son 
lawfully ifluing ; and for Default of ſuch Iſ- 
ſue, then likewiſe to the ſecond, third and 
every other Son of my ſaid Son V. ſucceſ- 
ſively, and in Remainder the one after the 


other, as they ſhall be in Seniority of Age 


and Priority of Birth; and the ſeveral and 
reſpective Heirs Males of the Body and Bo- 
dies of every ſuch ſecond, third and other 
Son or Sons {the eldeft of ſuch Sons and 
Heirs Male of his Body being always pre- 
ferred and to take before any of the younger 
Sons and the Heirs Male of his Body). And 
in caſe of all ſuch Iſſue Male failing, and that 
my ſaid Son W. ſhall have a Daughter or 
Daughters at his Death (born or unborn) my 
Will is, and I do hereby deviſe the ſaid Ma- 
nor, Advowſon, Meſſuages, Lands, Tene- 
ments and Hereditaments, to the ſaid E. F. 
and G. H. and their Executors and Aſſigns, 
for and during the Term of ninety-nine Years 
thence next enſuing, without Impeachment 
of or for any Manner of Waſte, and with full 
and free Liberty of and for doing and ſuffer- 
ing of any Waſte; In Truſt for the levying 
or raiſing by, or by the Way or Means of 
making any one or more Leaſe or Leaſes, 
Mortgage or Mortgages, Sale cr Sales, or 
other Diſpoſals of all, every or any of the 
Premiſſes, or any Part or Parts thereof, or of 
the Rents, Iſſues or Profits thereof, or of any 
Part or Parts thereof, or by all or any ſuch 
Way, Ways or Means whatſoever, af, the 

| dum 
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Sum of 10007. of lawful Money of Great 
Britain, for ſuch Daughter or Daughters, to 
be equally divided between them (if more 
than one) payable to her or them reſpec- 
tively at her or their reſpective Age or Ages 
of twenty-one Years, or Marriage or Mar- 
riages, whether ſhall firſt happen, for her or 
their reſpective Portions; and it any ſuch 
Daughter or Daughters ſhall happen to die 
(being more than one) before ſuch her or 
their reſpective Age or Ages, Marriage or 
Marriages, then and in ſuch Caſe the Survi- 
vor or Survivors of them ſhall have her Share 
or Shares thereof ſo dying; and if all of 
them ſhall happen to die before ſuch her or 
their reſpective Age or Ages, Marriage or 
Marriages, then and in ſuch Caſe ſuch 10007. 
or any Part thereof, ſhall not be raiſed (if 
not raiſed before) but if raifed, ſhall go and 
be paid and payable unto him, to whom the 
Freehold of and in the Premifles ſhall then, 
as herein is after mentioned, be in Truſt for; 
and in caſe my ſecond Son W. ſhall leave no 
Son or Daughter at the Time of his Death 
(born or unborn) of his Body, or if he ſhall 
have left a Daughter or Daughters, and the 
ſaid 10007. ſhall in any Ways as aforeſaid be 
raiſed, paid and fatisfied, then and in ſuch 
Caſe my Will and Meaning 1s, the ſaid Term 
of ninety-nine Years ſhall, as to all other In- 
tents and Purpoſes, be void and of no Effect. 
And then I do give and deviſe the ſaid 

and all and every other the Premiſſes, with their 


and every of their Appurtenances, to the ſaid 
R 2 E. F. 
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E. F. and G. H. and their Heirs, for and du- 
ring the Life of my ſaid Son T. if he ſhall then 
have attained the Age of twenty-one Years, 
to the Intent to ſupport the contingent Re- 
mainders in this my Will after limited, ſo 
that the ſame be not deſtroyed ; but in Truſt, 
nevertheleſs, to permit and ſuffer him my 
ſaid Son T. to receive the Rents, Iſſues and 
Profits thereof to and for his own Uſe, du- 
ring his natural Life; and from and after his 
Deceaſe, then J deviſe the ſaid Manor, c. 
to the firſt Son of the Body of my ſaid Son 
T. lawfully iſſuing, whether then born or un- 
born, and to the Heirs Male of the Body of 
ſuch firſt Son lawfully iſſuing; and for De- 
fault of ſuch Iſſue, then likewiſe to the ſe- 
cond, third and every other Son of my ſaid 
Son J. ſucceſſively, and in Remainder the one 
after the other, as they ſhall be in Seniority 
of Age and Priority of Birth, and the ſeveral 
and reſpective Heirs Male of the Body and 
Bodies of every ſuch ſecond, third and every 
other Son and Sons (the eldeſt of ſuch Son 


and Sons, and the Heirs Male of his Body, 


being always preferred and to take before 
any of the younger Sons and the Heirs Male 
of his Body). And in cafe of all ſuch Iflue 
Male failing, and that my faid Son T. ſhall 
leave a Daughter or Daughters at his Death 
(born or unborn) my Will is, and I do hereby 
deviſe the ſaid Manor, Sc. to the ſaid E. F. 
and G. H. and their Executors and Aſſigns, 
tor and during the Term of ninety-nine Years 
thence next enſuing, without Impeachment of 

or 
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or for any Manner of Waſte, and with full 
and free Liberty of and for doing and ſuf- 
fering of any Waſte; In Truſt for the levy- 
ing and railing, by'or by the Way or Means 
of making any one or more Leaſe or Leaſes, 
Mortgage or Mortgages, Sale or Sales, or 
other Diſpoſal of all, every or any of the ſaid 
Premiſſes, or any Part or Parts thereof, or of 
the Rents, Iſſues or Profits thereof, or of 
any Part or Parts thereof, or by all or any 
ſuch Way, Ways or Means whatſoever, of 
the Sum of 1000/7. of lawful Money of Great 
Britain, for ſuch Daughter or Daughters, to 
be equally divided between them (if more 
than one) payable to her or them reſpectively 
at her or their reſpective Age or Ages of 
rwenty-one Years, or Marriage or Marriages, 
whether ſhall firſt happen, for her or their 
reſpective Portion or Portions; and if any 
ſuch Daughter or Daughters ſhall happen to 
die (being more than one) before ſuch her or 
their reſpective Time or Times for being paid, 
then and in ſuch Caſe the Survivor or Survi- 
vors of them ſhall have all her or their Share 
or Shares thereof ſo dying; and if all of them 
thall happen to die before ſuch her or their 
reſpective Age or Ages, Marriage or Mar- 
riages, then and in ſuch Caſe fuch 1000/7. or 
any Part thereof, ſhall not be raiſed (if not 
raiſed before) but if raiſed, ſhall go and be 
paid and payable to him to whom the Free- 
hold of and in the Premiſſes ſhall then, as 
herein is after mentioned, be in Truſt for; 
and in caſe my ſaid Son T. ſhall leave no Son 
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or Daughter at the Time of his Death (born 
or unborn of his Body) or if he ſhall have 


left a Davghter or Daughters, and the ſaid 


10001. ſhall in any wiſe as aforeſaid be raiſed, 
paid or ſatisfied, then and in ſuch Caſe my 
Will and Meaning is, that the faid Term ot 
ninety-nine Years thall, as to all other Intents 
and Purpoſes, be void and of none Effect : 
Provided allo, and my Will and Meaning is, 
that it ſhall and may be lawful to and for 
every ſuch of my faid Sons, to whom the 
Truſt of the Freehold of the ſaid Premiſſes 
ſhall come (whilſt in his actual Poſſeſſion) by 
any Writing or Writings indented, to be by 
him ſubſcribed and ſealed in the-Preſence of 
two or more credible Witneſſes, to deviſe cr 
leaſe all or any Part of the ſaid Manor, Sc. 
to any Perſon or Perſons for any Term or 


Number of Years not exceeding twenty-one 


Years, to commence in Poſſeſſion, and not in 


| Reverſion, reſerving upon every ſuch Leaſe 


or Leaſes, during the Continuance of them 
reſpectively, the beſt improved yearly Rent 


that can be got for the ſame (after the Im- 


provement made thereof) without any Fine, 
or any thing to bate the Rent, and fo as ſuch 
Leaſe or Leaſes be not made diſpuniſhable of 
or for Waſte. 

And my Will and Meaning further is, that 
every or any ſuch of my ſaid Sons as ſhall be 
in the actual Enjoyment of the ſaid Manor 
of, Se. aforeſaid, ſhall and may aſſure, limit 
and appoint, by any Deed in Writing under 
his Hand and Seal, ſuch Part or Parcel of 

| the 
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the ſaid Manor of, Sc. and other the Pre- 
miſſes, as he ſhall think fit, unto or for a 
jointure for a wife for and durirg ker natural 
Life. Item, I give and bequeath to ſuch and 
every of my five young Sons R. V. J. C. 
and J. feverally, until they reſpectively ſhall 
attain their reſpective Ages of nine Years, the 
Sum of 60/7. per Annum of lawful Money of 
Great Br:tain, and from thenceforth until 
they ſhall have reſpectively attained their re- 
ſpective Ages of ſixteen Years, the Sum of 
1000. per Aunum of like lawful Money; and 
from thenceforth until they ſhall have reſpec- 
tively attained their reſpective Ages of eigh- 
feen Years, the Sum of 1507. per Anum of 
like lawful Money; and from thenceforth 
until they ſhall reſpectively have atrained their 
reſpective Ages of twenty-one Years, the 
Sum of 200 J. per Annum of like lawful Mo- 
ney; the ſame to be paid to every of them 
reſpectively from time to time by my Exe- 
cutors herein after named, out of my real 
and perſonal Eſtate, by equal quarterly Pay- 
ments on the four moſt uſual Feaſt-days, 


commonly called Lady-day, Midſummer-day, 


Michaelmas-day and Chriſtmas-day, in and for 
the reſpective Times being; the firſt Pay- 
ment thereof to commence and be made at 
and upon ſuch of the ſaid Feaft-days as ſhall 
happen next after my Deceafe. Item, I give 
and deviſe to F. my Wife, V. B. J. C. and 
H. TL. and to their Heirs, all that Manor of 
R. or by whatſoever Name the fame is called, 


with its Rights, Members and Appurtenan- 
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ces; and allo all other my Meſſuages, Lands, 
Tenements and Hereditaments whatſoever, 
with the Appurtenances, in the County of E. 
upon Truſt and Confidence, and to the In- 
tent and Purpoſe, that they the Survivor or 
Survivors, of them, or the Heirs of ſuch 
Survivor, do and ſhall with all convenient 
Speed, after my Son W. thall attain the Age 
of twenty-one Years, ſell to ſuch Perſon or 
Perſons as they my ſaid Truſtees, or the Sur- 
vivor or Survivors of them, or the Heirs of 
ſuch Survivor, ſhall think fit; and all my 
jaid Manor of K. in the ſaid County of E. 
and alſo all other my Mefſuages, Lands, Te- 
nements and Hereditaments whatſoever in the 
laid County of E. or any of them, or any 
Part or Parts thereof, with their Appurte- 
nances, and as ſoon after as conveniently they 
can Jay out and diſpoſe of the Money thereby 
ariſing, in and about the purchaſing of one 
or more Annuity or Annuities, Rent or Rents, 
or other yearly Profits, for my ſaid four 
youngelt Sons . J. C. and J. or ſuch of 
them as ſhall be then living, in equal Pro- 
portion (if more than one) for their reſpec- 
tive Life or Lives, and in the mean while to 
allow him or them the Rents, Iſſues and other 
Profits (if any) as well of ſuch Manor, Meſ- 
iuages, Lands, Tenements and Heredita- 
ments, as alſo of ſuch Money; and where- 
as I have in the Name of G. P. and M. G. 
both of L. (Which ſaid M. G. is not dead) 
and alſo in the Name of R. H. of I. ob- 
rained a Grant under the Great Seal of Eng- 

land, 


and Revocations. 
land, after the Death, Surrender or Forfei- 


ture of J. S. of the Office of Surveyor of 


the Petty Cuſtoms and Subſidies in the Port 


of L. with all the Fee and Profits to the 


ſame belonging, for and during the natural 


Lives of my Sons R. and W. and the Life 
of the longer Liver of them, or to ſuch like 


Effect, as by ſuch Grant, Relation being 
thercunto had, may more fully appear: And 
whereas I have granted unto K. T. out of the 
ſaid office, when it ſhall happen to come to 
me, the yearly Sum of 100 J. per Ann. to be 
paid to her the ſaid K. T. out of the Profits 
of the ſaid Office, when it ſhall happen to 
fall according to my ſaid Grant made thereof 
to her; and alſo I give and deviſe all the 
Truſts, Benefits and other Profits ariſing of 


and from the ſame, to my ſaid four younger 
Sons V. J. C. and J. or to ſuch of them as 


ſhall be living at my Deceaſe or Commence- 


ment of the ſaid Grant, for all the Term, 
Eſtate and Intereſt that I and my ſaid Tru- 
ſtees have and ought to have therein, equally 
between them ; and in caſe any one or more 
of my ſaid four youngeſt Sons ſhall happen 
to die during the Continuance of ſuch Term 
or Eſtate in the ſaid Office, that then the 
whale Profits ariſing by or from ſuch Office 
ſhall equally go to and be divided amongſt 
the Survivors of my ſaid four youngeſt Sons; 
and in cafe three of my ſaid four youngeſt 
Sons ſhall die during the Continuance of the 
laid Term and Intereſt, then I will and de- 
yiſe that the Survivor of them ſhall thence- 

| | forth 
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forth have and enjoy the whole Profits thereof 


to his own Uſe. And whereas I am intereſted 
in a long Term of Years yet to come, of and 
in ſeveral annual Payments, payable out of 
the Revenue of Exciſe, amounting in the 
whole to 300 J. per Annum, or thereabouts ; 
and whereas by and by means of a certain 
Indenture tripartite, bearing Date on or about 
the Day of laſt paſt before the 
Date hereof, and made or mentioned to be 
made between J. T. of, Cc. in the County of 
M. of the firſt Part, myſelf and F. my Wife 
of the ſecond Part, and E. B. of, Sc. in the 
County of G. is ſettled for (amongſt other 
Things) ſuch of my younger Sons R. V. J. 
C. and J. as ſhall attain his or their reſpec- 
tive Age or Ages of twenty-one Years, as by 
the faid Indenture, Relation being thereunto 
had, may appear; my Will and Meaning is, 
that the ſaid 300 l. per Annum ſhall be paid 
in equal Portions to ſuch of my ſaid younger 
Sons R. W. J. C. and J. as ſhall have attained 
the Age of twenty-one Years, and ſhall not 
enjoy the ſaid Eſtate of F. and elſewhere in 


the ſaid County of G. but if none of my ſaid 


younger Sons ſhall enjoy the ſaid Eſtate of F. 
and elſewhere in the ſaid County of G. and 
ſhall not have attained that Age, then ſuch 
Son under that Age ſhall! not have his Share 
and Proportions thereof until he hath attained 
that Age; and that when ſuch of my faid 
younger Sons ſhall have attained the ſaid Age 
of twenty-one Years, and ſhall not enjoy the 
ſaid Eſtate, and all other my faid younger 

Sons 


and Revocations. 


Sons who ſhall attain the ſaid Age of twen- 
ty-one Years, and ſhall not enjoy the ſaid 
Eſtate, ſhall, upon his attaining the ſaid Age 
of twenty-one Years, have his proportionable 
Share of the ſaid 300 J. per Annum; and alſo 
that when any of my ſaid younger Sons ſhall 
die under the ſaid Age, or ſhall enjoy the 
faid Eſtate, then my Will and Meaning is, 
that his Part ſo dying or enjoying the ſaid 
Eſtate, ſhall go to and be equally divided 
amongſt the Survivors of my ſaid younger 
Sons, who ſhall have attained the faid Age 
of twenty-one Years, and ſhall not enjoy the 
ſaid Eſtate, or if not then at that Age, then 
when each of them reſpectively ſhall attain 
the ſaid Age; the fame to be paid to him 
or them in equal Proportion. And my Will 
and Meaning is, that after the Death of the 
Survivor of my younger Sons, I do give and 
bequeath the ſaid annual Payment of 3121. 
for all the Term and Terms, Time and Times 
therein to come, to ſuch Perſon who ſhall 
be then my Heir at Law. Tem, I give and 
bequeath to my Daughter M. 600 l. to be. 
paid her by my Executors herein after na- 
med, at her Day of Marriage; and I do 
hereby will, order and direct my ſaid Exe- 


cutors in the mean time to allow and pay her 


yearly for her Maintenance and Education, 
until ſhe ſhall attain the Age of ten Years, 
401. of lawful Money of Great Britain, and 
from thenceforth until, c. the fame and 
ſuch other yearly Sums aforeſaid (payable to 


her) to be paid at ſuch four moſt uſual Feaſt- 
days 
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days aforeſaid in the Year, called, &c. by 


equal Portions, in and for the reſpective 


Times being, whereof the firſt Payment to 


begin and be made upon the firſt of the ſaid 
Quarter-days which ſhall happen after my 
Deceaſe. | 

Ttem, I give and deviſe to F. B. Gentle- 
man, for his Life, one Annuity or yearly 
Rent of 50 J. per Annum, to be iſſuing and 
payable as well out of my Manor of A. in 
the Pariſh of B. in the County of C. as alſo 
out of the Eſtate which I lately purchaſed of 
R. P. and his Mother, or one of them, fitu- 
ate, lying and being in the Pariſh of R. . 
and V. ſome or one of them, in the County 


of C. or out of either of them, or any Part 


or Parts of them, or either of them, the ſame 
to be paid by two half-yearly Payments; the 
firſt of the ſaid Payments to begin at which 
of the Feaſt-days of St. Michael the Arch- 
angel and the Annunciation of the bleſſed 
Virgin Mary, ſhall happen next after my 
Deceaſe ; and that when and as often as the 


tame, or any Part thereof, ſhall be behind 


and unpaid for the Space of twenty Days 
next after any of the ſaid Feaſt-days on which 
the ſame ought as aforeſaid to be paid (being 
lawfully demanded) that then and ſo often, 


and at any Time or Times then after, it 


ſhall and may be lawful to and for the ſaid 
F. B. into or upon the ſaid Manor, Meſſu- 
ages, Lands, Tenements, Hereditaments and 
Premiſſes chargeable therewith, or any or 
either of them, or any Part or Parts thereof, 

0 


and Revocatious. 


to enter and diſtrain. and ſuch Diſtreſs and 
Diſtreſſes to detain, keep and diſpoſe of as 
he ſhall think fit, until he ſhall be fully ſa- 


tisfied and paid all ſuch Arrearages, with the 


Coſts and Charges in and about the making, 
keeping and diſpoling thereof. 

And further, in caſe the Huſbands of my 
ſaid Daughters, or either of them, or any 
Perſon or Perſons to whom any Legacy or 
Benefit out of, from or by reaſon of this my 
Will, ſhall commence any Suit or Suits 1n 
any Court of Law or Equity, or other Court 
whatſoever, or by any Ways or Means ſue 


or diſturb, or cauſe to be ſued or diſturbed, 


my Executors or Truſtees herein named, or 


any other Perſon or Perſons whatſoever to 
whom any thing is by me given in this my 
Will, from the receiving, quiet enjoying, 
and poſſeſſing of what is by me herein given 
as aforeſaid, and in ſuch Manner as is therein 
mentioned; then my Will and Meaning is, 
that all and every the Legacies herein by me gi- 
ven to theWife and Child and Children of ſuch 
Huſband, either or any of them, and alſo to 
any other Perſon or Perſons whatſoever, or 
any of their Truſtees, who ſhall ſo ſue and 
diſturb my ſaid Executors in the due Execu- 
tion of this my Will, ſhall ceaſe, determine 
and be utterly void ; and that then and from 
thenceforth I do give and bequeath all and 
every the Legacy and Legacies which I had 
in this my Will given to ſuch Perſon or 
Perſons, or in Truſt for ſuch Perſon or Per- 
ſons, unto. my ſaid Grandſon A, B. his Exe- 
cutors or Adminiſtrators. 

Alſo 
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Alſo FT will and ordain, that the Executor 
of this my laſt Will and Teſtament, or his 
Executors or Adminiſtrators, for and towards 
the Performance of my ſaid Teſtament, ſhall 
with all convenient Speed after my Deceaſe 
bargain, ſell and alien in Fee-fimple all thoſe 
Lands, Cc. for the doing, executing and 
perfect finiſhing whereof, I do by theſe Pre- 
ſents give, grant, will and transfer to my 
faid Executor, and to his Executors and Ad- 
miniſtrators, full Power and Authority to 
grant, alien, bargain, ſell, convey and aſſure 
all, &c. to any Perſon or Perſons, and their 
Heirs for ever in Fee-ſimple, by all and 
every ſuch lawful Ways and Means in the 
Law, as to my ſaid Executor, or to his Exe- 
cutors or Adminiſtrators, Fc. or to his or 
their Counſel learned in the Law ſhall feem 
fit or neceffary. 

And all the Reſt, Reſidue and Remainder 
of my Goods and Effects whatſoever I give, 
deviſe and bequeath the ſame unto 


and I hereby nominate and appoint 


Executors of this my laſt Will and 
Teftament; hereby revoking all former Will 


and Wills by me heretofore made. In Wit- 


neſs whereof I have hereunto ſet my Hand 


A. B. 


Signed, ſealed, publiſhed and declared by the 
above named as and for his laſt Will 
and Teſtament, in the Preſence of us who 
bave hereunto ſubſcribed our Names as Wit- 
neſſes thereto, in the Preſence of the ſaid 

Teſtator, and in the Preſence of each other. 


C. D. 


E 
G. H. 
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Abeyance. 
/HERE the Freehold cannot be put in 
Abeyance, Page 11, 12 
Acquiſition, 


An Acquiſition of Lands ſubſequent to a 
Will not deviſeable thereby, and why, 
I22, 135 
(N. B. This Point is very learnedly treated 
of in the Caſes of Bunker verſus Cooke, 
(vide page 122.) and that of Arthur 
and Bockenham, (vide page 135.) the 
former by the Ld. Ch. F. Holt, giving the 
Opinion of the Court of B. R. and the 
latter by the Ld. Ch. F. Trevor, deliver- 
ing the Opinion of the Court of C. B.) 
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dts of Parliament. 


General Rules for expounding Acts of Par- 
liament, Page 136 
What is a reaſonable Conſtruction of the AR 


of the 32 H. 8. F Wills, | 135, 136 
Vide Title Statutes. 


Adminiſtratozs. See Executoꝛs. 


Alienations. 


The Difference between an Alienation and 2 
Devile, | 2 


C. 


Circumſtances. 


HAT Circumſtances are neceſſary for 
perfecting Wills by the Statutes 32 
H. 8. and 28 C. 2. 83 


Clergymen. See Titles Moztmain and 
Caſes. 
Contingent Remainders. See Execu⸗ 
toꝛy EP and Remainders. 


Copyholds. 
Why Copyholds are not within the Statute 
32 H. 8. of Wills, | | 6 


Cuſtoms. 


The T ABLE: 


Culſtoms. 
All Cuſtoms are founded on Uſage, and may 
not be extended beyond it, Page 131 


D. 


_ Deviles. 

"HE Doctrine of Deviſes of Lands di- 

vided into nine Heads, vi. 

1. Who may deviſe Land, and to whom 
it may be deviſed, Sc. 85 9 
2. What Words paſs a Fee in a Will, 8, 17 
3- What Words paſs an Eſtate-tail, or for 
Life, 8, 30 
4. Of executory Deviſes, contingent Re- 
mainders and croſs Remainders, 8, 49 
5. Of Terms for Years, and uncertain In- 
tereſts, 8,70 
6. Of Deviſes by Implication, 8, 74 
. What Circumſtances are neceſſary for 
perfecting Wills by the Statutes 32 H. 


8. and 28 C. 2. | 9, 83 

8. Of Revocations, 9797 
9. Of void Deviſes, 95 119 
Why feudal Tenures were not originally de- 
viſeable, 45 55 6 
Why Copyholds are not within the Statute 
of 32 H. 8. of Wills, 6 
How Uſes came to be deviſeable by Ys 
»7 


8 What 
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What Deviſe is good within the Statute of 
Charitable Uſes, Page 9 
Where a Deviſe is good on a Truſt to repair 
Highways, Sc. 11 
A Wife may be a Deviſee (not a Grantee) of 
her Huſband, and why, 11 


The Law relating to a Deviſe to an Infant ix 


Ventre fa Mere, 11, 12 
The Intent of the Deviſor (if apparent) will 
ſupply the Want of proper Words in a 
Deviſe, 17 0 
But a Deviſe cannot direct an Inheritance to 
deſcend contra the Rules of Law, 30 
A Deviſe to one in perpetuum, or to one 
and his Heirs for ever, or to one in Feodo 
ſimplici, or to him and his, or to one & 


Sanguint ſuo, will carry a Fee, 17 
So a Deviſe to H. and his Succeſſors, 17 
Theſe Words, “I releaſe all my Lands to A. 

and his Heirs,” will paſs a Fee, 17 


So if“ I appoint that A. ſhall have my Inhe- 
ritance, if the Law allows it, or © that A. 
ſhall be my Heir of my Lands,” a Fee 
paſſes to A. 17 

A Deviſe to his Wife for Life, and after her 
Death to his three Daughters equally to be 

divided, and if one dies before the other, 
then one to be the Heir to the other, equally 
to be divided; this laſt Clauſe gives a Fee 
to the Daughters, 18 

A Deviſe to his Son and Heir, and if he dies 
before twenty-one, and without Iſſue of his 
Body then living, the Remainder over, the 
Son ſurvives twenty-one Years; this is 4 


Fee-ſimple i in the Son, 18 
3 A. 
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A. deviſes Black-acre to his Son; item, he 
gives White-acre to his ſaid Son and his 
Heirs; Black-acre is for Lite, White- -acre 
in Fee, Page 19 
But if the Teſtator had deviſed White-acre 
and alſo Black-acre to his Son and his 
Heirs, the Son would have had a Fee in 
both, and why 2 19 
A. deviſes the Fee of his Houſe to B. and 
after B.'s Death to C. his Heir apparent; 
B. has an Eſtate for Life, Remainder to C. 
in Fee, 19 
If A. deviſes 100 Acres to B. paying 104. in 
groſs to his Executor, B. has a Fee, 19 
But if 4. deviſes to B. paying ſo much or 
ſuch Sums out of the Profits of the Lands 
deviſed; here B. takes but an Eſtate for 
Life, 20 
So by a Deviſe to B. paying an annual Sum 
to another, B. takes but an Eſtate for Life, 
becauſe payable out of the Profits, 20 
Let a Deviſe to B. and C. and they to pay 
yearly 61. to D. for ever, and if they or 
their Succeſſors ſhould deny Payment, then 
D. to enter; this gives a Fee to B. and C. 
20 
If A. deviſes his Lands to B. in Conſideration 
he will releaſe 100 J. which A. owes B. to 
Als Executors, B. takes a Fee upon his 
Releaſe of the 100 J. 20 
So if A. deviſes 100 l. in Legacies, payable 
out of Lands of 101. per Annum Value, 
and then deviſes the Lands to another, the 


Deviſee hath a Fee in the Land, 21 
8 2 ; A, 
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A. has three Daughters, A. B. and C. and 
deviſes his Lands to his Wife till his Heir 
comes to twenty-one, paying to his Heir 
10 J. per Annum, and to his (other) Chil- 
dren 20 l. a- piece; this is a Deviſe in Fee 
to the eldeſt Daughter only, Page 21 

A. deviſes his whole Eſtate to his Wife, pay- 
ing Debts, &c. the Wife takes a Fee by 
the Words his whole Eftate, 21 

A Deviſe of all my Eſtate real and perſonal 
for Payment of Debts, is a Deviſe in Fee, 

22 

But where A. is ſeiſed of Black-acre in Fee 
by a Mortgage forfeited, and of White- 
acre as his own Inheritance, and deviſes 
White-acre to his Brother, and then de- 
viſes all the Reſidue of his Goods; Leaſes, 
Mortgages, Eſtates, Debts, ready Money 
and other Goods whereof he was poſſeſſed, 

after Debts and Legacies paid, to his Wife, 
and makes her Executrix; this is no De- 
viſe to the Wife in Fee of the mortgaged 
Lands, and for why, 22 

A. deviies his Houſe wherein J. S. dwelt to 
B. tor ever; this gives B. a Fee, though 
J. S. was only a Lodger or Inmate therein, 

22 

A. ſeiſed of Land in Fee, ſettles Part of it 
on his Daughter for Life, and by Will de- 
viſes the other Part of it to his Wife for 
one Year after his Death, and then deviſed 
all his Land not ſettled or deviſed, to J. S. 
to hold to him and his Heirs after the 

Death of the Teſtator's Daughter, = a 
| ear 
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Year after his the Teſtator's Death; this is 
a contingent Remainder in Fee to J. S. ei- 
ther on the Daughter's Death, or on the 

75 of the Year, Page 23 


Deviſe to A. and B. and if either died, the 
other to be his Heir; quere whether this 
be an Eſtate in Fee or 2 Life only, 23 

A Deviſe to A. and his Poſterity, is only an 
Eſtate- tail; ſed guære, | 23 

An Inheritance will paſs by a Deviſe of Bis 
(the Teſtator's) Eſtate, 23 

A Deviſe in perpetuum paſſes a Fee-fimple, 24 

A. deviſes Lands to B. and gives 51. to C. 
and .urefts B. to pay it, but gives him 
two Years Time; B. takes a Fee, 24 

By a Deviſe of all the reſt of his Eſtate ſub- 
ject to the Payment of Debts, a Fee paſſes, 

24 

A Deviſe of all his Eſtate comprehends real 
and perſonal; and where there is a Sur- 
render to the Ul: of a Will, a Copyhold 
muſt fall under the ſame Conſtruction, 24 

A Deviſe to B. and her Heirs, and if ſhe 
and D. die without Iſſue, Teſtator gave ſe- 
veral Annuities, charged upon the Pre- 
miſſes, to charitable Uſes; reſolved that 
B. had an Eſtate in Fee, 24 

A. gave ſpecifick Legacies to his Daughters, 
and other Legacies to others, then he gave 
all the Reſidue of his Eftate to W. R. in 
Truſt to increaſe his Daughters N 
the Daughters have a Fee, 

A. ſeiſed in a Fee deviſed his Lands to Tru. 
ſtees and their Heirs, in Truſt for B. and C. 

8 3 for 
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ll | for their Lives, Remainder to the Chil- 
| dren of B. and to the Children of C. by 
Þ her then Huſband, in Truſt that they 
'x ſhould have the Profits thereof when they 
1 come of Age; the. Children take a Fee as 
[ Tenants in Common, Page 24 
J. §. 5 Sept. 1715, deviſed all his real and 
| perſonal Eſtate, in Truſt that the Truſtees 
ſhould convey the real Eſtate to A. for 
Life ſans Waſte, Remainder to preſerve, 
c. Remainder to the firſt and every other 
Son of ſaid A. in Tail, with Power to make 

a Jointure not exceeding a Moiety of the 
real Eſtate, and directed that his perſonal 
Eſtate ſhould be laid out in Lands, and 
ſettled in the ſame Manner; and in caſe A, 
ſhould die without Iſſue, then he willed 
that B. ſhould enjoy all the Rents of his 
ſaid Eſtate during her Life, and afterwards 
one fourth Part thereof ſhould be enjoyed 
by C. his Heirs and Aſſigns, another fourth 
Part by D. his Heirs and Aſſigns, one other 
fourth Part by E. her Heirs and Aſſigns, 
and the other fourth Part by F. her Heirs 
and Aſſigns; and directed that in caſe any 
of them the ſaid C. D. E, and F. ſhould be 
dead at the Time, when by virtue of the 
ſaid Deviſe the ſaid Eſtate in manner afore- 
faid would devolve upon them, that then 
the fourth Part which the dead Perſon 

| would have been inticled to, if living, 
| |  thould be conveyed to their reſpective | 
1 Heirs.— D. makes his Will, and reciting 
| che contingent Intereſt that he had by J. S.“ 
3 Will, 
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Will, he deviſes that whenever his fourth 
Part ſhould come to G. his Son and Heir, 
or to ſuch Perſon as ſhould be his Heir, 


that it ſhould ſtand charged with 12,000 J. 


tor M. his Wife, and 3000 1. a- piece to his 
three younger Children; this is a good 
Charge on the Eſtate, Page 25 
A. deviſes his freehold Eſtates in Truſt for 
the Truſtees to convey them to his Son 
for Life, Remainder to his firſt, Sc. Son 
in Tail Male, Remainder to his foe Daugh- 
ters, to each a fourth Part in Fee; and if 
any of them die without Iſſue, the Truſtees 
to convey ſuch fourth Part in Fee to the 
reſpective Heirs of ſuch Daughter ſo dy- 
ing; one Daughter died without Iſſue, her 
Fourth belongs to her Brother as her 
Heir, 27 
A. deviſes the Intereſt and Produce of the 
Surplus of his real and perſonal Eſtate to 
his Grandchildren, until their Age of twen- 
ty-one; this paſſes, the Property of the 
Eſtates to the Grandchildren after that Age, 
2 
A. in his Will ſays, As to ſuch Eſtate — 
God has bleſſed me with, I deviſe in man- 
ner following;“ and then gives Part to 
J. S. and his Heirs, and the reſt to his 


Wife in Fee; this paſſes the Eſtate of 


which A. was a Truſtee, 27 
A. deviſes all his freehold Houſes in B. and 
had not but leaſchold there; theſe will paſs. 

Secus in a Grant, 28 
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7. S. had no Lands in 4. but Tithes, and de- 


viſes all his Lands in A. the Tithes paſs, 

| Page 28 

A. (int? al”) gives 51. to B. his Brother and 
Heir, and makes his Wife ſole Heireſs and 
Executrix of all his Lands, Tencments, 
Goods and Chattels, the ſame to ſell and 
diſpoſe of as ſhe ſhould think fir, to pay 
his Debts and Legacies; this is a Gift to 
her of the Surplus in Fee, 28 


As to all my temporal Eſtate, I bequcath to 


my Nephew J. (Teſtator's Heir at Law) 
501. then after giving ſeveral Legacies 
fays, And all the Reſt and Reſidue of my 
Eſtate, Goods and Chattels whatſovver, I 
give and bequeath to my beloved Wife M. 
and whom I make my full and whole Ex- 
ecutrix; this is a Deviſe of the Fee-ſimple 


Eſtate, . | 28 
The Word Eſtate at or in ſuch a Place may 
carry a Fee, 28 


Deviſe to A. the Teſtator's Wife for Life, and 
then to be at her Diſpoſal, provided it be 
to any of her Children, gives an Eſtate 
for Life, with a Power to diſpoſe of the 
Fee, 29 

The Words [I deviſe all my temporal Eſtate 
the ſame as [I deviſe all my worldly Eſtate] 
and pals a Fee, 29 

A. has a Fee-ſimple in a Light-houſe, and a 
Term for Years in Land adjoining to it; 
A. makes his Will and gives to his Son H. 
and His Aſſigns all his Eſtate and Intereſt in 
the 22 Lands, Tenements and 

. 
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Appurtenances thereunto belonging, upon 
Truſt out of the Rents, &c. of the T erm 
during the Remaiuder thereof, to pay 2000. 
per Aunum; Il takes a Fee-ſimple in the 
Fee-ſimple Lands, and a Term for nincty- 
nine Years in the leaſchold Premiſles, 
Page 29 
What Words in a Will give a Fee-ſimple, 
and what a Fee-tail. Vide Barrard's Rep. 

in Eq. 7, 9. 30 
If 4. deviſes Land to B. and his Heirs'Male, 
the Law in favorem Voluntatis ſupplies the 
Words of his Bod,, and makes it an Eſtate- 
_._ a 30 
And ſo if the Deviſe be to one & Semini x 
contra, if B. has Iſſue a Son, who has Iſſue 

a Daughter, 30 
Lands were deviſed to A. and his Wife, and 
after their Deceaſe to their Children, they 
then having a Son and a Daugliter; A. and 
his Wife take but an Eſtate for Life, Re- 
mainder to the Children for Life, 31 
A Deviſe to B. and his Children or Iſſue, B. 
then having Iſſue; this makes B. only Join- 
tenant for Life with his Children, 31 
But if B. had had no Childien at the Time 
of the Deviſe, he had take: a Eſtate-tail, 


I 
Lands deviſed to B. and after his Deceaſe - 
his Iſſue; the Remainder was formerly 
held to be void; but by Hale, Iſſue is 
Nomen colleFivum, and all Iſſues not in Ye 
take in Tail, and why, 
A. deviſed Land to B. his Son, and if bis 
Daughter C. ſurvived B. and his Heirs, ſhe 
to 
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to have the Land; B. had but an Eſtate- 
tail; for the Word Heirs muſt be intended 
Heirs of his Body, Page 32 
But if the Will had ſaid, that if J. S. a Stran- 
er, ſurvives B. and his Heirs, then he 
ſhould have the Land ; there B. had had a 
Fee-ſimple, and the intended Remainder 
over would be void, and why, 32 
A. having two Sons, deviſes Black-acre to 
the eldeſt, and White-acre to the young- 
eſt, and if either of them die, his Acre to 
go to the Survivor; and having two 
Daughters, deviſed to each of them 10 /. 
the Sons had but an Eſtate for Lives, and 
why, 32 
B. having two Sons, C. and D. deviſed Black- 
acre to C. and his Heirs, and White- acre 
to D. and his Heirs; and further. willed, 
that the Survivor of them ſhould be Heir 
to the other dying without Iſue: Though 
the firſt Words would paſs a Fee, yet the 
ſubſequent Words correct them, and paſs 
only an Eſtate-tail, and the Remainder in 
Fee was not contingent, but executed, 
each Son being Tenant in Tail of his own 
Part, with a Remainder to the other in 
Fee, | 33 
A. deviſes Land to B. his Son, and if he has 
Iſſue Male of his Body lawfully begotten, 
then the Iſſue to have it; and if he has 
no Iſſue Male, then to others in Remain- 
der; this gives B. an Eſtate-tail, and why, 


33 
A Deviſe 
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A Deviſe of Lands to B. without more Words, 
gives but an Eſtate for Life; and ſo if it 


be to B. and his Aſſigns, Page 34 
But to one and his Aſſigns for ever gives a 
Fee, 34 


Lands deviſed to A. for Life, Remainder to 
his firſt Heir Male, and the Heirs Male of 
the Body of ſuch Heir Male, the Ocviſee 
hath but an Eſtate for Life, 34 

Deviſe to his Son for ever, gives a Fee, 34 

But if with a Remainder to the Son's Heirs 
Male, it is a Tail, 34 

Deviſe to A. and B. equally to be divided, 
they have but Eſtates tor Lite, 

But a Remainder ſo limited is an Eſtate-tail, 

34 Quere if only for Life, vide 38 

A Deviſe of Lands to 4. and his Heirs, and 
if he-dies without Iſſue, the Lands to go 
over to B. and C. and the Survivor of 

them; this is an Eſtate-tail in A. 35 

A Limitation to B. and the Heirs of his 
Body, after the Death of his Wife, and if 
B. dies, living the Wife, then to C. The 
former Words veſt a Tail in B. and are 
not abridged by the latter, 36 

A Deviſe to B. for Life, and if he die with 
out Iflue, the Remainder to C. This is an 
Eſtate-tail in B. 37 

A Deviſe to B. for Life, the Remainder to 
the next Heir Male, and for Default of 
ſuch Heir Male, the Remainder over; this 
is a good Eſtate- tail, 37 

A Deviſe to B. and if he dies, not having a 
Son; this an Eſtate-tail, and why, 37 

A Remainder 


A Remainder that the Heir ſhall enter, and 
hold to him and the Heirs of his Body, is 
an Eſtate-tail, Page 37 

But a Remainder to the Heir, and his Heirs 
Male, is no Tail, becauſe a Fee deſcends, 

38 

A Deviſe to J. B. for his Life only, without 
Impeachment of Waſte, and after his De- 
ceaſe to the Iſſue Male of his Body law- 
fully to be begotten, and the Heirs Males 
of the Bodies of ſuch Iſſue, and for De- 
fault of ſuch Iflue, Remainder over; J. B. 

takes only an Eſtate for Life, and why, 39 

A. deviſed Lands to his eldeſt Son for Life, 
without Impeachment of Waſte, Remain- 
der to F. S. for Life, without Impeachment 
of Waſte, with Power for him to limit a 
Jointure of the ſame Land to any Woman 
he ſhould marry, for her Life; and after 
his Death he deviſed the Lands to the firſt 
Son of ſaid J. S. in Tail, and ſo to the 
ſixth Son, and then devifed that if the ſaid 
J. S. ſhould die without Iſſue Male, the 
Land ſhould remain to J. B.—F. S. took. 
an Eſtate-tail, 39 

Deviſe to A. and the Heirs Male of his Body, 
212. to the firſt Son of A. and the Heirs 
Male of his Body, and ſo to A.'s ſecond 
and other Sons ſucceſſively ; ; A. has 128 
an Eſtate for Life, 

J. S. had Iſſue A. and B. and deviſes 15 
to A. and if he die without Heirs, B. ſhall 
have it; A. has an Eſtate-tail, 40 


44 


The TABLE. 


A. deviſes Lands to B. and C. and if either 

of them die, that the other ſhould be his 
Heir; B. dies; quere if C. ſhall have a Fee 
or an Eſtate for Life, Page 40 


A. ſeiſed of Lands in S. deviſes to B. all his 


Lands commonly called P. and allo all 
other his Lands, during his natvral Life, 
and to his Heirs Male of his Body begot- 
ten, and for want of ſuch Iflue ſaid B. to 
have the Eſtate during his natural Life, 
and no longer; and then his Will was, 
that the ſaid Eſtate ſhould deſcend to C. 
B. ſuffers a Recovery to the Uſe of him- 
ſelf and his Heirs, and deviſes this Land 
to D. in Fee, and dies without Iſſue Male; 
adjudged to be an Eſtate-Tail in B. and 
not an Eſtate for Life, and why, 40 
A Deviſe to one generally is but an Eſtate 
for Life, unleſs it plainly appears the Te- 
ſtator intended the Deviſee to take a greater, 

41 
A Deviſe to A. and his Heirs Male for ever, 
is an Eſtate-Tail; adjudged upon great 
Conſideration, 41 
A. having Iſſue a Son and two Daughters, 
deviſed an Eſtate to his Son and his Heirs, 
provided that if the Son ſhould die before 
he come to twenty-one, or without Iſſue 
of his Body, then it ſhould go to the Te- 
ſtator's two Daughters; A. dies, and the 
Son lives to twenty-one, and makes his 
Will, and deviſes the Eſtate to the Plain- 
tiff: Quære if the Son has only an Eſtate- 
Tail, and ſo the Deviſe to the Daughters 


to take Effect, 41 
Deviſe 
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Deviſe of Lands to Huſband and Wife for 
their Lives, and after the Wife's Death, 
then to their Children; upon the Wife's 
Death the Huſband's Eftate determines, 

Page 42 

Deviſe to the Heirs Male of J. S. begotten, 
J. S. having a Son, and the Teſtator ta- 
king notice that F. S. was then living, a 
ſufficient Deſcription of the Teſtator's 
Meaning, and ſuch Son ſhall take, though 
ſtrictly not the Heir of F. S. 42 

Neviſe to A. for Life, and if A. die without 
Iſſue, then to B. though here is an expreſs 
Eſtate for Life to A. yet the ſubſequent 
Words turn it into an Eſtate-Tail, 42 

But a Devile to A. for Life, Remainder to 
Truſtees, Cr. Remainder to his firſt, Qc. 
Son in Tail Male, Sc. and if A. die with- 
out Iſſue, then, Sc. This does not mY 
an Intail to A. 

One deviſes a Third of all his Eſtate wh 
ever to his Wife, and two Thirds of all 
his real and perſonal Eſtate to his Son F. S. 
and his Heirs; the Wife hath but an Eſtate 
in the third Part of the real Eſtate, and 
why, 43 

All my Eſtate to A. for Life, and to T. B. 
after her Death, he taking my Name, and 
if he refuſe, to M. B. and his Heirs for 
ever; T. B. takes a Fee, 43 

Deviſe to my Son A. for Life, Remainder to 
his firſt, Sc. in Tail Male, Remainder to 
his ſecond, c. Son ſucceſſively, without 
ſaying for what "= or any Words tan- 
Famount. 43 
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A. has two Sons, the Eldeſt of whom dies 
in his Life-time, the ſecond Son ſhall have 
an Eſtate-Tail, being the firſt at his Fa- 
ther's Death, Page 43 

A. deviſed Lands to the Wife for Life, then 
to his Son H. for Life, then to his Son G. 
and his Heirs for ever; if he died without 
Heirs, then to his two Daughters K. and L. 
This is an Eſtate-Tail in G. 44 

A. ſeiſed of ſome Lands in Fee, and being 
Ceſtui que Truſt of other Lands, deviſes 
them 3 B. for Life, Remainder to his firſt 
and ſecond Son in Tail Male, going no far- 
ther; and after B.'s Death without Iſſue 
Male, then to a Charity. A. is Tenant in 
Tail until Iflue born, ſaving as to the TY 
Eſtate, 

Deviſe to A. for Life, and after his Deceate 
to the Heirs Male of the Body of A. and 
the Heirs Male of the Body of ſuch Heirs 
Male, ſeverally and ſucceſſively, as they 
ſhall be in Priority of Birth, Sc. Remain- 
der over: Quære, whether this be a Te- 
nancy in Tail, or for Life only ? 44 

A. deviſed Lands to his ſecond Son and his 
Heirs for ever, and for want of ſuch Heirs, 
then to A.'s right Heirs: This is an Eſtate 
Tail, 44 

But had the Deviſe been over to a Stranger, 
the ſecond Son would have taken a Fee- 
ſimple, 44 

A. gave to his eldeſt Heir Male and his Heirs 
Males for ever, all his Lands in ſuch a 
Place; and if there be a Female, * to 

ave 
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have 12/. per Annum as long as ſhe lives; 
Teſtator had two Sons, the eldeſt died in 
his Lite-time, leaving a Daughter, who 
was the Heir general; yet the youngeſt 
Son was adjudged to take the Lands, Page 


| 4 
A. deviſes Lands for Payment of his Debts 
and then to B. for Life, with Power to 
make Leaſes, Remainder to the Heirs 
Male of the Body of B. B. has an Eſtate- 
Tail, | 45 
A Deviſe to B. the Teſtator's Wife for Lite, 
and then to be at her Diſpoſal, provided 
it be to any of his Children, gives an 
Eſtate for Lite with a Power to diſpoſe of 
the Fee, 4.6 
I deviſe all my Lands in B. to my eldeſt Son. 
Lem, I give to my ſecond Son C. all my 
Lands in D. Alſo to my Daughter I give 
500 J. to be paid as ſoon as may be out 
of the ſaid Eſtate and Premiſſes, and within 
three Years, if it be poſſible: The ſecond 
Son has but an Eſtate for Life charged 
with the 500 l. 46 
Where there is no Deviſe antecedent, the 
firſt Son of the Wife cannot take by way 
of Remainder, 6 
A Limitation to one to take and enjoy the 
Profits of an Eſtate during his Life, and 
after his Deceaſe to the Heirs Male of his 
Body, will make an Eſtate- Tail, and Why, 
46 

A Deviſe that if V. the eldeſt Son of - 
Teſtator, ſhould happen to die * If- 
ue, 
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ſue, that then and not otherwiſe, after V.s 
Death he deviſed it over to his Son R. and 
his Heirs; V. takes an Eſtate-tail by Im- 
plication, Page 47 
J. S. deviſed Lands to B. for Life, and after 
his Deceaſe to the Heirs Males of the Body 
of the ſaid B. lawfully to be begotten, and 
his Heirs for ever; but if ſaid B. ſhould 
die without ſuch Heir Male, then he de- 
viſed them- er; this is an Eſtate- tail in B. 


ie 4 
An Eſtate was deviſed to two Siſters and 6225 
Heirs, and that if they ſhould die without 
Neirs, then the Teſtator gave his Eſtate to 
his Brother F. Quære if the Daughters take 
an Eſtate- tail; 47 
Deviſe to A. and his Heirs, vix. to his firſt, 
Et. Sons ſucceſſively, &c. This gives A. 
but an Eſtate for Lite, | 47 
I deviſe my Lands to A. for Life, and after 
his Deceaſe, Remainder to the Heirs Males 
of the Body of A. and to the Heirs Males 
of ſuch Iſſue; A. takes an Eſtate-tail, 47 
An Eſtate to A. and his Heirs, and if he dies 
ſans Iſſue, Remainder over; theſe Words 
make an Eſtate- tail, 48 
Teſtator deviſed . to A. for Life, Re: 
mainder to Truſtees to preſerve; &c. du- 
ring A.'s Life, Remainder to the Heirs of 
the Body of A. This is an Eſtate-tail, 48 
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Exetutoꝛy Deviſes, Contingent Re- 
mainders and Crofs Remainders. 


What is an executory Deviſe, and how crea- 
ted, Page 49 


How they came to be allowed and eſtabliſhed 


in the Courts of Law, "ag 
When the Judges firſt allowed of executory 
Remainders of Terms of Ye#s, 49, 50, 51 
If a Termor deviſes his Term to A. for Life, 
the Remainder to another, though A. hath 
the whole Term in him during his Life, 
yet it is good by way of executory Deviſe, 


| 51 

If a Termor deviſes his Term to B. for Life, 
and after to C. his Son, then to the eldeſt 
Iſſue Male of C. for Life; though C. hath 
no Iſſue Male at the Time of the Deviſe, 
nor at the Deviſor's Death, yet if he hath 
Iſſue at the Time of his Death, it ſhall 
take the Remainder by way of executory 

Deviſe, 51 
A. poſſeſſed of a Term, deviſes it to his Wife 
for Life, and after her Death to his Chil- 
dren unpreferred : The Wife dies, B. be- 
ing the only Child unpreferred, ſhall have 
A. poſſeſſed of a Term for Years, deviſed it 
to his Wife for Life, and then that J. his 
Son ſhould have the Occupation thereof as 
long as he had Iſſue, and if he died with- 
out Iſſue unmarried, in the fame manner 

| tO 
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to another Son, the Remainder over; this 
Remainder, upon the Death of the Sons 
unmarried, was adjudged good, Page 52 
A. deviſes his Term to his Wife for her Life, 
and afterwards to B. his Son, and if B. 
died without Iſſue, then to C. This is a 
void Deviſe, and why, 53 
If Tenant in Fee-ſimple deviſes Lands to A. 
and his Heirs, and it he dies without Iflue 
in the Life of B. then to B. and his Heirs; 
this is a good executory Remainder, 34 
If A. deviſes Lands to his Executots to be 
\ fold, if the Heir fails of Payment at ſuch 
a Day, this is an executory Intereſt, and 
why, | 54 
So if the Deviſe of Borough Engliſh Lands 
had been to the eldeſt Son, paying ſuch a 
Sum to the younger Sons, and that in De- 
fault of Payment, that the Land ſhould 
go to them and their Heirs; this is an ex- 
ecutory Deviſe in the younger Sons, 54 
A. has Iſſue B. and C. two Sons, and deviſes 
his Lands to B. for Life, and if he dies 
without Iſſue living at the Time of his 
Death, to C. and his Heirs; but if B. had 
Iſſue living, then to B.'s right Heirs for 
ever: This is no executory Deviſe to C. 
but a contingent Remainder, and why, 56 
Baron and Feme ſeiſed to them and the Heirs 
of the Huſband, the Huſband deviſes the 
Lands to the Heirs of the Body of the 
Wife, if they attain to the Age of four- 
teen Years ;z though the Wife had no Iſſue 
21 5 
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at the Time of the Deviſe, yet this is a 
good executory Deviſe, Page 56 
A. had Iſſue three Sons, and by Will deviſed 
a Tenement to each of them, and further 
ſays, that when either of the ſaid Children 
ſhall die, the Houſes, Lands and Goods 
whatſoever I have now given them, ſhall 
be equally divided between them that are 
living, without expreſſing any Eſtate to 

| ſupport the contingent Remainder : Quære 
if the Survivors take by way of executory 
Deviſe, 57 
A. deviſed Lands to his Executors till his Son 
ſhould come of Age, and when he ſhould 
come of Age, then he ſhould enjoy the 
Lands to him and his Heirs; this is a Re- 
mainder executed in the Son, and no Con- 
tingency, 58 
A. having two Sons, deviſed Parcel of his 
Lands to one of them and his Heirs, and 
the Reſt to the other Son and his Heirs, 
and farther willed that the Survivor ſhould 
be Heir to the other, if either die without 
Iſſue; the Deviſees are Fenants in Tail, 
with Remainders in Fee executed of each 
other's Part, 1 45 
A. having Iſſue five Sons, his Wife being en- 
ſeint, deviſes two Thirds of his Lands to 
his four younger Sons and the Child ex 
Ventre fa Mere, if it were a Son, and their 
Heirs; and if they all die without Iflue 
Male of their Bodies, or any of them, 
that the Lands ſhall revert to the right 
Heirs of the Deviſor : The younger Sons 


3 were 
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were Tenants in Tail in Poſſeſſion with 
croſs Remainders to each other; no Part 
ſhall revert to the Heirs of the Deviſor 
till all the younger Sons be dead without 
Iſſue Male of their Bodies, Page 58 
But where A. having three Sons, and deviſes 
a Houſe to each Son and his Heirs; Pro- 
viſo that if all his ſaid Children ſhould die 

without Iſſue of their Bodies lawfully be- 
gotten, that then all his ſaid Meſſuages 
ſhall remain and be to J. S. and his Heirs : 
Here ſhall be no croſs Remainders to the 
Sons, but upon the Death of any, his Part 
ſhall immediately go to J. 8. 59 
A. ſeiſed of two Meſſuages, and having B. a 
Son, and two Daughters C. and D. deviſed 
one Meſſuage to C. his Daughter in Fee, 
the other to D. in Fee, and if D. died be- 
fore his Age of ſixteen, C. then living, 
then her Part to go to C. in Fee; and if 
C. died without Iſſue, living D. then D. to 
have her Part to her and her Heirs; and 
if both C. and D. died without Iſſue, then 
both of the Meſſuages ſhould go to B. in 
Fee: D. died without Iſſue, and her Part 
went to the Son, and not to the ſurviving 
Daughter, and why, 39 
J. S. having a Son and four Daughters, and 
being ſeiſed of Lands in Fee, and of a 
long Term, deviſes all his Eſtate in D. 
where the Freehold lies, and likewiſe in 
S. where the Term is, to his Son and his 
Heirs, and if he die without Iſſue unmar- 
ried, then to his four Daughters; an! if 
| 'TY he 
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he marries, and dies without Iſſue then 
living, and having a Wife, then after the 
Death of ſuch Wife, likewiſe to his four 
Daughters: Quære whether hereby an Eſtate 
in Tail of the Freehold Lands paſſed to the 
Son, and the Remainder to the four Daugh- 
ters, or whether the Eſtate to the Son was 
a Fee, and came to the Daughters by way 
of executory Deviſe, Page 60 
An executory Deviſe need not veſt as a Re- 
mainder muſt, eo inſtante that the particu; 
lar Eſtate determines, &c. 60 
In what Caſe a Will ſhall zot operate by way 
of executory Deviſe, 61 
Deviſe to A. till he be of Age, then to B. 
and his Heirs; this is an Eſtate for Life in 


A. Remainder to B. in Fee, 61 
In executory Deviſes there can be no Limi- 
tation over, (Note this) 62 


A. deviſes all his Lands after the Death of his 
Executors to A. and his Heirs for ever; 
but if he dies leaving no Son, then to B. 
This is a good executory Deviſe to B. 62 

An executory Deviſe muſt ariſe within a rea- 
ſonable Time, and what is a reaſonable 
Time, 62 

Deviſe to the firſt Iſſue of A. (A. having 

none at that Time) is void, and why, 63 3 

A. hae c\'o Sons B. and C. both unmarried, 
and de vii Lands for five hundred Years, 
in Truſt to pay 507. per Annum to B. for 
Life, with Power of Diſtreſs, Remainder 
to the firſt, c. Son of B. in Tail, Re- 
mainder to ſaid C. Remainder to his _ 

. 
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Sc. Son in Tail, Remainder over; this is 

a good executory Deviſe to B. Page 67 

A. devise a Term for Years to his Wife for 
Life, Remainder to his Son and Daugh- 
ter; this is an executory Deviſe, 67 
Deviſe of a perſonal Eſtate to A. for Life, 
and — for her Children, the yearly 
Intereſt and Produce to be for their Main- 
tenance, till the Sons ſhould be twenty-one 
and the Daughters eighteen, at which re- 
ſpective Ages their reſpective Partions to 
be paid them; and for want of ſuch Iſſue, 
3 to B. A. Ges without Iſſue; the De- 


viſe over to B. good, ; 68 
Executory Deviſes favoured both at Law and 
in Equity, 69 


An executory Deviſe of an Eſtate of Inheri- 
tance to a Grandſon unborn, when twenty- 
one, is good, 69 

Deviſe to A. and his Heirs, and if he die "a 
fore twenty-one, then to B. and his Heirs; 
A. died before twenty. one. but B. died Le- 
fore him, yet B.'s Heirs may take, 69 

A contingent Deviſe of a N Eſtate is 
an Intereſt veſted, 69 


07 Terms for Years and uncertain Intereſt. 


If 4. deviſes his Lands to his Executors for 
Payment of his Debts, and until they are 
paid, Remainder over ; the Remainder is 
good), 70 
A. deviſes his Lands to his Executors till his 


Son comes of Age; this is a good Deviſe 
4 till 


r. 


till the Son ſhould be twenty-one, though 
he die before, Page 70 
A. deviſes his Lands to B. and C. and the 
Survivor of them, until 800 J. be raiſed 
out of his Lands; B. and C. ſhall have the 
Lapd no longer than they might have re- 
ceived out of it the Profits; and if a Stran- 
ger enters after the Death of the Deviſor, 
they may have their Action for the mean 
Profits, but cannot hold the Land longer 
than the Time limited, 71 
A Term was deviſed to B. and if he died 
within it, the Reſidue to go to C. after he 
attained his Age of twenty-one Years ; B. 
died, and then C. died before he came to 
that Age; by this Deviſe B. has the whole 
Term in him, 72 
It a Term for 1000 Years be deviſed to A. 
the Remainder to B. and the Heirs of his 
Body, the whole Term is veſted in A. and 
B. has only a Poſſibility, 72 
A Copyholder deviſed his Lands to A. and B. 
his two Sons, and to the Heirs of their two 
Bodies begotten, and wills that each of 
them ſhall enter at their ſeveral Ages of 
twenty-one Years, and that his Executors 
ſhould take the Profits until they come to 
their ſeveral Ages of twenty-one Years 
the Executors may take the Profits until 
both are of full Age, 73 
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Of Deviſes by Limitations. 


The Reaſons why the Judges have admitted 
Eſtates by Implication, though to the Diſ- 
inheritance of the Heir at Law, Page 74 

If A. deviſes his Land to his Heir after the 
Death of his Wife, this is a good Deviſe 
to the Wite for her Lite by way of Impli- 
cation, 74 

If a Man deviſe all his Paſture Lands in D. 


to his youngeſt Son, and alſo wills that all 


Bargains, Grants, Sc. which he had from 
C. ſhould be to his youngeſt Son and the 
Heirs of his Body; the youngeſt Son ſhall 
not have an Eſtate-tajl in the Paſture of 


D. by Implication, and for why, T5 


A. leaſes upon Condition that the Leſſee 
ſhould not alien to any beſides his Chil- 
dren; the Leſſee deviſes the Term to H. 
to his Son after the Death of his Wife; 
here the Wife took an Eſtate by Implica- 
tion, 7 

A Man makes a Perſon Executor of all his 
Goods, Lands and Chattels, - and leaves no 

Lands but Lands of Inheritance; the Lands 
do not paſs by this Deviſe to the Execu- 
tor, and why, 76 

A. ſeiſed of a Manor, Part in Demeſnes, and 
Part in Services, deviſed all the Demeſnes 
to his Wife expreſsly for Life, and all the 
Services for fifteen Years, and then deviſed 
the whole Manor to a Stranger after Death; 
the laſt Deviſe ſhall not take effect till after 
her Death, and yet ſhe ſhall not have the 

Services 


, 
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Services for her Life by Implication, but 
the Heir ſhall enjoy them, Page 76, 77 
A. deviſed to his Wife 6001. to be paid to 
7. S. for the Payment of the Lands he 
purchaſed of him, and are already ſettled 
on her for her Jointure; the Lands were 
not ſettled on her, and adjudged they did 
not paſs by the Will by Implication, 77 

4. deviſed all his Eftate real and perſonal 2 
Payment of Debts and Legacies, and de- 
viſed 1001. to his Heir at Law; this 1 . 
good Deviſe in Fee, 

A. has Sons B. and C. and deviſes Part of tis 
Lands to B. in Tail, and the other Part to 
C. in Tail, and if any of his Sons died 
without Ive, that the whole Land ſhould 

remain to D. a Stranger in Fee; C. died, 
yet D. could not enter into his Part, for 
B. took it by Implication, 78 

A Deviſe to A. and his Heir Male, aud if he 
dies without Heirs of his Body, then to 
remain to B. in Fee; this is an Eſtate-tail 
to A. 79 

A. had Iſſue a Son and two Daughters by 
ſeveral Venters; the Son died, leaving two 
Daughters; and then A. deviſes one of his 
Meſfuages to B. his own Daughter and her 
Heirs for ever, and his other Meſſuage to 
C. his Daughter and her Heirs for ever; 

and if B. died without Iſſue, living C. then 
C. ſhould have B.'s Part to her and her 
_—_ 3 and if C. die before ſixteen, then 

B. ſhoyld have her Part in Fee; and if 
both his ſaid Daughters ſhould die without 
3 Ifſſue 
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Iſſue of their Bodies, then his Gran- 
daughters ſhould have the Meſſuages: C. 
died without Iſſue after ſixteen. The 
Grandaughters had Judgment for her Part, 

Page 79 

Where an Eſtate is created by Implication, it 
muſt be a neceſſary Implication, 81 

An Implication to diſinherit an Heir muſt be 
a neceſſary Implication, 84 

Where an Intail is granted by en, 
it is even in favour of an Heir at _ 
and why, 

Deviſe of Lands to the Teſtator's ſecond * 
for his Life, he or his Heirs paying 2 
Rent thereout to the eldeſt Son for his 
Life; and after the ſecond Son's Death 
and bis Wife, Remainder to the firſt, &c. 
Son of the ſecond Son : The Wife of the 
ſecond Son had an Eſtate for Life by Im- 

_ plication, 81 
What Circumſtances are neceſſary by the Scat. 

32 H. 8. and 29 Cer.2. in making of Wills, 

with an en Diſcourſe relating there- 

unto, 83 10 96 


Of Revocations of Dewiſes. 


An introductory Diſcourſe, 97 
Words in the future Tenſe are not ſufficient 

to revoke a Will, 98 
If a Man deviſes Land to 7.8. and afterwards 
ſays he will make a Feoffment of it to 
another; this is no Revacation, and = 
what Reaſon, | * 


| 
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If A. deviſes Land to J. S. and then ſells it 
to another, though this be not inrolled 
within ſix Months, yet this is a Revoca- 
tion of the Will, Page 99 

If a Man deviſes his Lands, and then makes 
a Feoffment of the fame Lands, and af- 
terwards repurchaſes them, yet the Will 
ſtands revoked by the Feoffment, 

If a Man deviſes Land to another, and after- 
wards deviſed it to a Corporation ; though 
this laſt Deviſe is void, becauſe expreſly 
forbid by the Stat. 32 H. 8. yet it is a Re- 
vocation of the firſt Devile, 100 

If A. deviſes three Manors to J. S. and after- 
wards ſays the Deviſee ſhall not have the 
Manor of D. which is one of the Manors ; 
yet this is no Revocation of the Will as to 
the other two, FOO 

If the Deviſe had been of the Manor of D. 
to FJ. S. and his Heirs, and after the Te- 
ſtator had made a Leaſe of D. for Years to 
another ; this had been no Revocation of 
the Inheritance, but of the Land only for 
the Term, 101 

If a Man deviſes Lands to J. S. and his Heirs, 
and afterwards deviſes the fame Lands to 

another for Life, paying an annual Rent to 
J. S. and his Heirs; this is only a Revo- 
cation pro tanto, and why, 101 

But if the Deviſe had been to J. S. in Fee, 

and afterwards the Teſtator makes a Leaſe 
for Years to J. S. to commence after his 

Death, and delivers the Deed to a Stranger 
to the Uſe of F. S. but the Stranger did 

nor 
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not deliver it to J. S. till after the Death of 
the Deviſor, and then he never agreed to 
it, but claimed by the Deviſe; yet this a 
ſufficient Revocation, Page 101 
If a Feme Sole makes her Will, and deviſes 
her Lands to J. S. and afterwards marries 
him, and then dies; J. S. takes nothing by 
the Will, becauſe the Marriage is a Revo- 
cation of it, and why, | 102 
If a Man deviſes Lands in Fee, and after- 
wards by Bargain and Sale makes a Tenant 
to the Præcipe, and ſuffers a Recovery; 
this a Revocation, 104 
If a Leaſe for twenty Years be bequeathed to 
J. S. and after the Teſtator makes a Leaſe 
for fifteen Years; this is no Revocation, 
and why, 104 
An Eſtate in Land was deviſed in Writing, 
and afterwards the Teſtator made a verbal 
Will to revoke it; this no Revocation, 104 
A Revocation muſt be in Writing, operating 
as a Will, 109 
A ſubſequent Deviſe to a Perſon incapable of 
taking is a Revocation of a precedent De- 

' viſe to a Perſon capable, 105 
Lunacy is not a Revocation, 105 
After a Deviſe in Fee the Teſtator mortgaged 
the. ſame for 200 l. to be repaid at three 
Years End; but within the three Years he 
fell ſick, and declared he would not alter 
his ſaid Will; this is a Revocation, 105 
The Statute of Frauds has not taken away 
Revocations of Wills by Acts in Law; fee 
an Example of this, | 106 


T2. 
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J. & feiſed of a Leaſe for Lives, deviſes it, 
and afterwards renews ; this amounts to a 
Revocation, | Page 106 

A. and B. Tenants in Common in Fee; after- 
wards A. and B. make Partition by Deed 
and Fine, declaring the Uſe, as to one 
Moiety of the Lands, in Severalty to A. in 
Fee, and the other ro B. in Fee; this does 
riot revoke A. s Will, 107 

One ſeiſed of a Leaſe for Lives deviſes it, 
and afterwards renews; this is a Revoca- 
RS ro8 

One makes Duplicates of his Will, and ha- 
ving one only in his Coſtody, cancels it, 
witly Intent to deftroy his Will; this is a 


good Revocation, 108 
One mortgages by Deed and Fine; this is a 
good Revocation pro tanto, 108 


Latids deviſed to ane in Fee, and afterwards 


mortgaged to the ſame Perſon, is a Revo- 
cation, 108, 109 


5 Of void Devi ſes. 
An introductory Diſcourſe on this Head, 1 10 
A Deviſe to J. S. and his Heirs, who is Heir 
at Law to the Deviſor; this is a void De- 
viſe, and the Heir ſhall take by Deſcent, 
110 
So if A. devifes Lands to his Wife for Life, 
Remainder to J. S. who is Heir at Law in 
Fee; this is void, 111 
A. feifed of Lands on the Part of his Mo- 
ther, deviſes them to his Executors for 
ſixteen Years for Payment of his _ 

an 
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and afterwards deviſes them to his Heir at 
Law ex parte materna; this is a void De- 
viſe, | Page 111 
A Man having Iſſue a Son and a Daughter, 
deviſed that his Lands ſhould deſcend to 
his Son, and if he died without Iflue of 
his Body, then the Land to go over; the 
Son takes an Eſtate-tail, and why, 112 
Deviſes are void, and are to be rejected, 
where the Words of the Will are ſo gene- 
ral and uncertain, that the Teitator*s Mean- 
ing cannot be collected from them, 112 
So where there are two or more Deviſees in 
the Will, and the Words are ſo uncertain, 
that one may come under the Deſcription 
as well as the other, there the Deviſe ſhall 
br rejected as too uncertain and void, 113 
10 121 

See the eminent Caſe of Bunker and Cook, 122 
And alſo the Caſe of Arthur and Bokenham, 135 
J. S. ſeiſed in Fee deviſes Lands to his Gran- 
daughter for Life, Remainder to his right 
Heirs Male for ever, and dies, leaving his 
Grandaughter Heir at Law, and a deceaſed 
Brother's Son his next Heir Male; the De- 
viſe of the Remainder is void, I56 
Of Deviſes to Papiſts, 156, 157 
And concerning void Deviſes, ſee ſeveral 
modern Caſes, 158 to 166 


E. 
Equality. 
* Men by Nature in a State of Equa- 


lity, 1 
Eſtate. 
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Eſtate. 
Vhat Words in a Will will paſs an Eftate- 
tail, or for Life only, Page 30 
Exchange, 
The Origin of Exchanges, „ 
Extingulchment. 
How the Law favours Extinguiſhment of 
Rights, „ | 147 
F. 


- Fer-ſimple, Sce Tirle Deviſes. 
B what Words it will paſs in a Will, 17 


to 27 

Feuds. 
The Original of Feuds, s 6 
At firſt a military Thore, and held at the 
Lord's Will, 6 
Not at firſt deviſcable, and why, 6,7 


The Services and Duties of feudal Tenures, 7 
Feudal Services were of both publick and 


rivate Benefit, 7,8 
Feuds not transferable without the Lord's 
Aſſent, and why, 8, 9 
And the Pares Comitatus to atteſt ſuch tranf- 
terring, g 
Why not deviſeable by Will, | 9 
Both 32 and 34 H. 8. relate to military Te- 
nures, 11 


When thoſe Tenures firſt declin'd, u 
| 2 
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H. 
Deir, 


HE Word Heir is Nomen collectivum, 


and creates an Inheritance, Page 18 
And an Heir is not to be diſinherited with- 
out expreſs Words, or a neceſſary Implica- 


tion, 
Vide Title Debiſes. 
I. 
Implication. 
Or Deviſes by Implication, 74 


Tſſue. See Devile. 


The Words Heir and Iſue are Nomina collec- >, 


ti va, | 13 
. / 


L imitation, 
F Deviſes by Limitation, 74 to $3 


Livery of Seiſin, 
Why neceſſary in the transferring of Feugs, 6 
*. 


M. 
Moztmain. 


SES firſt invented by the Clergy to 
evade the Statute of Mortmain, 6 

Why and how the Clergy were reſtrained by 
the Statute of Mortmain, 6 
U P, 
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P. | 
Power. 
WE ſhall be a good Execution of a 
Power under a Will, Page 29 
Pꝛoperty. 
Preparatory Diſcourſe, 1 10 8 


Property, the Effect of Labour and Induſtry, 
11 2 

The Injuſtice of violating it, 

The Law of Property neceſſarily inroduced, 


The Cauſes and Methods of transferring Fro 
perties, 
The Power over Property N by Death, 
A Certainty in Property neceſſary, and why, 4 
The Privilege of Property an Encouragement 
to Induſtry and Peace, 3 
The Miſchief of having Things in Common, 
and the Reaſonableneſs of Property, 4 
Property is a Right to enjoy during Life, and 
a Power to diſpoſe at Death, 4 
The Introduction of the Civil Law Diſtinc- 
tion inter a Uſe and a Property, 6 


Publication and Republication. See 
Title Deviſes. 


Purchale of new acquired Lands. See 


Executoꝛv Deviſes. 


R. 


Relief. See Mardſhip. 
Remainders and Contingent Remain: 
ders. See Executozy Deviles. 
Revocations, Sce Title Deviſes. 1 
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8. : 
Socage Tenures. 


"PR Clauſes in 32 H. 8. relating to So- 
| cage Tenures conſidered, Page 12, 14 
Why Copyholds are not within that Statute, 6 
The Statute of Mortmain a Reſtraint on the 

Clergy, 6 
How the ſame was by them evaded, 6 
Their Crafr therein, and a Remedy in vain 

endeavoured by Stat. H. 7. 7 
But effected by the Stat. 32 & 34 H. 8. 7 
Both theſe Statutes relate to feudal Tenures, 7 
See the Occaſion of making 32 f. 8. 27 
That Statute conſidered, 8 
What Circumſtances are neceſſary to a Will 


by 32 H. 8. and 29 Car. 2. 83 
Me | 
Tail. Vide Title Deviſe, 
Terms of Years, | 
Of Terms of Years, and uncertain Inte- 
reſts deviſed, 70 to 73 
7 
Uoid. 
F void Deviſes, Cc. 110 70165 
And ſee the Caſes of Bunker v. Cook, 122 
And Arthur v. Bockenham, 125 
Utes, 
The Origin of Uſes, | 6 
And of the Civil Law Diſtinction inter the 
Uſe and the Property, 


7 
3 Uſes 
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Uſes of Lands at firſt invented by the Clergy 

do evade the Statute of Mortmain, Page 6 
The Clergy's Craft therein, and the Miſchiefs 
conſequent thereto, 7 
This endeavoured to be remedied by Stat. 
H. 7. but without Effect, 7 
But the Diſtinction ſapra became merg'd by 
27 H. 8. which diſpleaſed many, 7 
And occaſioned the Stat. 32 H. 8. Sc. 8 
How Uſes in Lands became deviſeable, 7 


W. 
| | TAardſhip, &c, 
SY EEE Marriage, Relief, c 
Duties of feudal Tenures, 5 


Wills. See Deviſes, Executozy Devi- 
| ws, Xc * 


Will, an ancient Conveyance, and allowed 
by the Civil Law, to whom, and why, g 

| by way of Note 

The Word Heir in a Will is Nomen operativum, 
and to be taken in its fulleſt Extent, 18 
Favourable Diſtinctions have been always ad- 
mitted to ſupply the Meaning of Men in 
their laſt Wills, 61 
What Circumſtances are neceſſary in making 
Wills by the Stat. 32 H. 8. and 29 Car. 2. 


| | 83 
Of the Revocation of (Wills or) Deviſes, 97 
| 70 109 
Of void (Wills or) Deviſes, 110 #0165 
Precedents of Wills, 165 ta the Eng. 
* 
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